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LETTER OF TRANSMITTAL 


Aveust 10, 1956. 
Hon. James O. EAsTLanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
Dear SENATOR EastTLanp: The subcommittee herewith transmits 
a staff report of hearings which it held from June 27 to December 5, 
1955, relating to the Dixon-Yates contract. By designation of the 
late Senator Harley M. Kilgore, a panel of the subcommittee composed 
of Senators Estes Kefauver, as chairman, William Langer and Joseph 
C. O’Mahoney conducted the hearings. Arthur John heeffe acted as 
the panel’s counsel assisted by George Clifford. This report was 
prepared by Mr. Keeffe with the assistance of Martin Oppenheimer, 
Richard Schwartz, John Osswald, Duncan McKee, Gary Stein, Stanley 
Cohen, and John Shea, Research Assistants, under the direction of 
Joseph W. Burns and his successor, Donald P. McHugh, Chief 
Counsel and Staff Director. 
JoserpH C. O’MaAnHoNney, 
Acting Chairman, Subcommittee on Antitrust and Monopoly. 
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PRELIMINARY STATEMENT 


This is the story of the collapse of the Dixon-Yates program. 

It is the story revealed by a special panel of the Subcommittee on 
Antitrust and Monopoly of the Senate Judiciary Committee of the 
effort of the Atomic Energy Commission and the Bureau of the Budget 
to make a contract between the Atomic Energy Commission and the 
Mississippi Valley Generating Co., a newly incorporated organization 
created as a subsidiary of two private utility holding companies, 
headed by Mr. Edgar H. Dixon and Mr. Eugene A. Yates. It was 
a contract to furnish electric energy, not primarily for the use of the 
Atomic Energy Commission, but rather to prevent the TVA from 
increasing its capacity to meet normal growth in the Tennessee 
Valley, and to accomplish this objective by special concessions on the 
part of the Government without notice to Congress. 

This report is a summary of the evidence produced by the committee 
as the result of which the project was abandoned by order of the 
President, and the Dixon-Yates group brought suit for damages 
against the Government which the Department of Justice is now 
resisting upon the ground that the contract was illegal, a conclusion 
which was presented to the committee by its staff early in 
the proceedings. 

The special panel which conducted the hearings and forced the dis- 
closure of the facts upon which the project was abandoned consisted 
of Senator Estes Kefauver, of Tennessee, as chairman, and Senators 
Joseph C. O’Mahoney, of Wyoming, and William Langer, of North 
Dakota. These hearings began on June 27, 1955, and ended on De- 
cember 5, 1955. Arthur John Keeffe, Esq., of the subcommittee staff, 
acted as their counsel. 

In narrative form the main body of this report states the most 
significant testimony taken at these hearings and attached to it are 
three appendixes. 

Appendix I is a chronology of all the events throughout the develop- 
ment of the Dixon-Yates contract. It indicates how incomplete and 
inaccurate were the releases to the press by the Bureau of the Budget 
and the Atomic Energy Commission following the President’s press 
conference of August 18, 1954, at which he dese cribed what he believed 
to be the project. Appendix I also gives the first complete cast of 
characters of ‘‘Dixon-Yates.”’ 

Appendix II is a legal opinion of the staff in which the testimony 
taken during the hearings is analyzed and the conclusion expressed 
that the Dixon-Yates contract is void under section 434 of title 18 
of the United States Criminal Code because of the fact that Mr. 
Adolphe Wenzell, an officer and director of the First Boston Corp., 
of which his wife was a stockholder, participated in the negotiations 
for the contract although he was at one and the same time a consult- 
ant to the Bureau of the Budget and an officer of the First Boston 
Corp., one of the beneficiaries of the proposed proceeding inasmuch 
as it was a financial corporation dealing in corporate securities. The 
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vill PRELIMINARY STATEMENT 
staff gave this legal opinion informally to the Acting Comptroller 
General in early September 1955, and it is printed herein as given. 

Subsequently, on October 3, 1955, the Acting Comptroller General 
advised the Atomic Energy Commission that it should make no settle- 
ment of the damage claims of Dixon-Yates as a result of the cancella- 
tion of the contract “which does not save to the Government” the 
right to litigate whether Wenzell’s double employment voided the 
contract. Mr, Frank H. Weitzel gave this opinion, because the Comp- 
troller, Joseph Campbell, had been an Atomic Ener ‘gy Commissioner 
in 1954 when the Dixon-Yates contract was being negotiated and for 
that reason disqualified himself. On November 23, 1955, the General 
Counsel of the Atomic Energy Commission rendered an opinion that 
there was a reasonable doubt as to the validity of the contract and on 
that date the Commission notified Dixon-Yates that the contract was 
not an obligation of the United States. Thereafter, on December 13, 
1955, the Mississippi Valley Generating Co., the operating company 
of Dixon-Yates, instituted suit in the United States Court of Claims 
for $3,534,778.45 damages for the cancellation of the contract. The 
Government’s answer to this suit was due in February but it was not 
filed until July 12, 1956. 

In appendix III is printed the complaint of Dixon-Yates, the answer 
of the Government and the joint resolution of Senators Kefauver, 
O’Mahoney, and Anderson. 

In addition to the papers mentioned above, appendix III contains 
a detailed analysis of the 30 documents listed at pages 1295-1297 of 
volume 2 of the hearings. The more important ones are set forth at 
length. These items were not printed in the hearings because in large 
part they are in longhand and have many markings on them. They 
are original documents from the Bureau of the Budget’s files and were 
requested on June 27, 1955, at the first hearing from Rowland R. 
Hughes, then Budget Director. On June 28, 1955, at the direction of 
the President, Mr. Hughes refused to give them to the staff of the 
subcommittee. But on December 5, 1955, Mr. Hughes quite unex- 
pectedly produced them. They are very significant and strengthen 
immeasurably the staff’s Septembe r 1955 legal opinion that the Dixon- 
Yates contract is void under section 434 of the Criminal Code. For 


this reason they are set forth extensively in appendix ITI and discussed 
in the report. 
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INTRODUCTION 


The phrase “‘Dixon-Yates”’ is the abbreviation of the names of two 
men: Edgar H. Dixon, president of Middle South Utilities, Inc., and 
Eugene A. Yates, chairman of the board of the Southern Co. Both 
are holding companies for utilities that operate in Arkansas, Georgia, 
Louisiana, Mississippi, and Alabama. In years gone by the Southern 
Co. was part of the Insull empire and Middle South Utilities, Inc., 
was part of the great utility empire of the Electric Bond & Share Corp. 
Electric Bond & Share Corp. has, thus far, escaped the death sentence 
of the Public Utilities Holding Company Act administered by the 
Securities and Exchange Commission before which its application for 
exemption is now pending. It exists today as a holding company and 
it has a wholly owned subsidiary called Ebasco Services, Inc. (the 
letters standing for Electric Bond & Share Co.). Asa practical matter, 
today as before the Public Utility Holding Company Act, Electric 
Bond & Share Corp. in New York, through Ebasco, continues to pro- 
vide management services to utilities throughout the country, includ- 
ing the operating subsidiaries of Middle South Utilities, Inc. Though 
divested by Electric Bond & Share, the stock ownership of the Middle 
South Utilities, Inc., is widely diffused. Dixon’s testimony was that, 
of 28,000 stockholders, no one owned so much as 2 percent.' The 
result seems to be that management runs the company. 

The Dixon-Yates contract was made in 1954 by the Atomic 
Energy Commission, perhaps the principal consumer of power in the 
Tennessee Valley, under which Middle South & Southern Co., jointly 
agreed to build at West Memphis, Ark., across the river from the 
city of Memphis, Tenn., a powerplant capable of producing 650,000 
kilowatts of electricity at a cost of approximately $120 million. To 
the extent of 600,000 kilowatts of electricity, this plant would supply 
electricity to the Tennessee Valley Authority, ostensibly to replace 
power used by the Atomic Energy Commission. 

The extra 50,000 kilowatts were to be a bonus to Dixon-Yates in 
that the contract permitted them to buy these 50,000 kilowatts at the 
energy rate of approximately 1.863 mills per kilowatt. This meant 
that while Dixon-Yates would pay for the coal and other costs of 
manufacturing this 50,000 kilowatts, they were not to be charged for 
the cost of the plant. The 50,000 kilowatts were a gift, plain and 
simple. The $120 million for the plant was to be paid entirely by the 
United States Government. Since Dixon had long desired a plant in 
northern Arkansas, the contract permitted Middle South to have a 
plant in its Arkansas territory from which it would derive 50,000 
kilowatts of electricity free from plant cost. 

But this was not all. The contract further provided that to the 
extent that TVA did not use the 600,000 kilowatts Dixon-Yates would 
manufacture, they were free to buy such excess at this energy rate of 





1 848-849 (Similar page references are to Parts 1 and 2, Power Policy, Dixon-Yates Contract: Hearings 
before the Subcommittee op Antitrust and Monopoly of the Committee on the Judiciary, United States 
Senate; 1955). 


rx 











x INTRODUCTION 


1.863 mills. On the basis of a 600,000-kilowatt plant, the known 
demand of TVA was to supply the city of Memphis, Tenn. Its load 
factor was 68 percent and it was said that at peak Memphis would use 
450,000 kilowatts per day. The unused 150,000 kilowatts could be 
purchased at the energy rate by Dixon-Yates so that there was a 
reasonable expectation that the plant would provide Dixon-Yates a 
minimum of 200,000 kilowatts per day free from plant cost. 

The extent of the concessions granted under this contract cannot, 
however, be appreciated from the fact that the plant was to have a 
capacity of 650,000 kilowatts. That was itself a minimum figure, as 
such a plant in operation actually produces many more kilowatts than 
650,000. Sinee Memphis at peak would use 450,000 kilowatts a day 
at an annual load factor of 68 percent, this would mean an average 
daily consumption of about 306,000 kilowatts throughout the year. 
On this basis Dixon-Yates stood to buy at the energy rate a minimum 
of approximately 350,000 kilowatts per day on the average. 

To build the plant and make a contract with the Government, 
Dixon-Yates created, under the laws of Arkansas, an operating sub- 
sidiary at West Memphis, Ark., named the Mississippi Valley Gen- 
erating Co. The charter of this company was signed by three incor- 
porators who gave the same address: 120 Broadway, New York City; 
and each one signed for 1 share of $100 par stock. The charter recited 
that “the amount of paid-in capital with which the corporation will 
begin business is $300.”’ (See appendix III.) 

Under article 6 of the charter, it was provided that the generating 
company planned to issue 55,000 shares of $100 par stock. Thus the 
total capital, if all the stock were sold, would amount to $5,500,000. 
The two holding companies, however, in their application to the 
Securities and Exchange Commission for permission to issue this stock, 
estimated the cost of the project to be $106,115,000, of which $2 
million would be working capital. Then the applicants stated that 
the excess of cost above the proposed capital of $5,500,000 was 
“expected to be raised by the borrowing of an aggregate of up to 
$99,915,000 from institutional investors (against the issuance of bonds) 
and banks (against the issuance of notes).’’ This explains the interest 
of the First Boston Corp. in the transaction and raises the question 
of the position of Mr. Adolphe Wenzell, officer and director of the 
First Boston Corp., as a consultant of the United States Bureau of 
the Budget. Its stock was owned 80 percent by Middle South 
Utilities, Inc., and 20 percent by the Southern Co. The Southern 
Co.’s lines were at the nearest point 150 miles south of Memphis, 
Tenn., so that to use any of the power it would have to draw on 
Middle South. 

On other point. The electricity manufactured by Dixon-Yates 
through Mississippi Valley Generating Co. at West Memphis, Ark., 
had to be delivered to TVA. Dixon was opposed to entering Tennes- 
see where he would be subject to regulation by the Tennessee Public 
Utility Commission? and the contract provided that the electricity 
be delivered to TVA on President’s Island in the Mississippi River 
at the boundary of the two States. To reach this island and pick up 
the current to carry it to the city of Memphis, TVA would have to 
build a transmission line, costing approximately $6% million. Appar- 
ently for the purpose of relieving the generating company and the two 
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holding companies of any responsibility for paying this sum, an 
appropriation to provide these funds for TVA was introduced into the 
84th Congress and was passed by the House of Representatives on 
June 16, 1955. 

It is a matter of public record that a majority of the Atomic Energy 
Commissioners were opposed to this contract because there was no 
Atomic Energy Commission installation in the vicinity of West Mem- 
phis, Ark., and the power was intended for consumption by the city 
of Memphis, Tenn. On paper the contract referred to the power as 
replacement for 600,000 kilowatts that the Atomic Energy Com- 
mission was purchasing from TVA many miles north at Oak Ridge, 
Tenn., and its other plants in that area. But transportation of the 
power north would necessitate new transmission lines that would be 
prohibitive in cost and result in an energy loss. Former Director of 
the Budget Hughes testified that the Atomic Energy Commission 
agreed to the contract only after he wrote them a letter on June 16, 
1954, which began as follows: 


The President has asked me to instruct the Atomic Energy 
Commission to proceed with negotiation with the sponsors of 
the proposal made by Messrs. Dixon and Yates with a view 
of signing a definite contract.* 


It should be said that Adm. Lewis L. Strauss of the AEC, with 
Joseph Dodge, when he was Director of the Budget, conceived the 
Dixon-Yates contract. He testified before the subcommittee on 
December 5, 1955, but refused to disclose his conversations about the 
Dixon-Yates contract with the President or Sherman Adams, the 
Assistant to the President.‘ At the same time, he asserted that 
“the contract was soundly conceived, and that it was in the public 
interest at the time it was executed.’’ > 

The recent study of the Atomic Energy Commission conducted by 
the Phoenix Memorial project of the University of Michigan cails 
attention to the fact that Mr. Gordon Dean, when he was Chairman 
of the AEC, acted ‘‘as a spokesman for the group, having consulted 
with his four colleagues in advance.” *® The authors say that “Admiral 
Strauss departed somewhat from the practice of his predecessor,”’ 
Mr. Dean, “because, in his relations with the President, he enjoyed a 
position which was different and in some respects larger than the 
chairmanship had been before.” ’ Strauss is not only Chairman with 
housekeeping powers, but he is also a member of the President’s 
personal staff. 

The position of Admiral Strauss was described by the House 
Appropriations Committee as follows: 


This * * * means, that he wears “two hats’; wearing one 
hat he is Chairman of the Atomic Energy Commission; 
wearing the other hat, he has the ear of the President on all 
matters relating to atomic energy.® 


Both the Michigan study of the AEC and the House Appropriations 
Committee express regret that so much time of the Commission under 
Strauss has been devoted to Dixon-Yates. The Michigan study makes 


3 §2. 
£ 1149 et seq. 
5 1156. 


6 Atomic Energy and Congress by Morgan Thomas in collaboration with Rebert M. Northrup, 
University of Michigan Press, 1956. 

7 Ibid., p. 170. 

® House Appropriations Rept. No. 2849, 84th Cong., 2d sess., p. 17. 
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the point that the President’s order to the AEC to make a contract 
that was really TVA’s business set a bad precedent.’ The House 
Appropriations Committee says it is “chagrined to learn the extent 
to which the Atomic Energy Commission has become involved in 
politics,” using the Dixon-Yates matter as an example.” 

The tragedy of it all so far as AEC is concerned is that every avail- 
able hour at that Commission should be devoted to problems of 
atomic energy. Both the congressional Joint Atomic Energy Com- 
mittee and the House Appropriations Committee, in approving the 
Gore bill authorizing $400 million for the construction of Federal 
powerplants on Commission property, laid the blame for our slow 
solution of these important problems in part upon time that the 
Commission has spent in matters that should not concern it. 

The authors of the Michigan study say that Admiral Strauss told 
the press— 


That he wished that the TVA had negotiated the contract 
directly but that it was a Presidential order for the AEC to 
do so and hence he had had to proceed." 


It seems unlikely, however, that President Eisenhower would have 
ordered the AEC to make this contract if Admiral Strauss, his special 
adviser, had advised against it. Nevertheless, the President must 
accept personal responsibility for the decision. 

The Tennessee Valley Authority was opposed to the Dixon-Yates 
contract. It had desired to build a steam plant at Fulton, Tenn., 
with a capacity of 500,000 kilowatts that would be ample to supply 
the Memphis demand and leave an excess to provide for industrial 
expansion in the Tennessee Valley. In fact, TVA needed a capacity 
of only 460,000 to supply Memphis. The peak load of Memphis 
was 450,000 kilowatts at a load factor of 68 percent.” 

Joseph M. Dodge, then Director of the Budget, was disturbed about 
the debt limit which, in 1953, the administration was asking the 
Congress to raise to 275 billion. His job in the fall of 1952 and early 
1953 was to cut as much as he could out of the budget prepared by 
President Truman. The 90 million needed by TVA for its Fulton 
steam plant promptly felt his ax. When Gordon Clapp, former 
Chairman of the TVA, found that TVA could not have Fulton, he 
asked as a substitute that there be a reduction in the consumption by 
AEC of approximately 25 percent of TVA’s capacity. Dodge, then, 
turned to AEC for ways and means for it to obtain private power.” 

Taking the Fulton steam plant’s cost of about 90 million out of the 
Truman budget may have been a wise political move. But it is 
difficult to see how that was good business. If the Government has 
2 billion invested in TVA, is not the property a national asset? For 
this reason Dodge’s worry about exceeding the debt limit by leaving 
in the budget the Fulton steam plant seems more political than real. 
When Hughes substituted the Dixon-Yates contract that over its 
25-year span was destined to cost between 120 and 150 million, at 
the end of which the Government would not own the plant, one can 
only say that from a business standpoint the elimination of the Fulton 
steam plant was bad judgment indeed. 

® See footnote 6 at p. 166. 
10 See footnote 8 at p. 23. 
1! See footnote 6 at p, 166, 


- 12 See item 14 in ‘appendix IIT. 
13 938-943. 
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The Truman administration had authorized a contract with a group 
of private utilities to supply electricity to the Atomic Energy Com- 
mission at Portsmouth, Ohio. The operating company is the Ohio 
Valley Electric Co. and is known by its initials as Ovee. Also under 
the Truman administration the Atomic Energy Commission had been 
authorized to contract with another group of private utilities at 
Paducah, Ky., for electrical energy. The operating company that 
supplies this is Electrie Energy, Inc., of which J. W. McAfee is 
president. It is called EEI and Edgar H. Dixon is vice president and 
director of it, representing Middle South, one of the private utilities 
that own it. 

There is this basic difference between the EEI and Ovec contracts 
and the Dixon-Yates contract. When it made the EEI contract at 
Paducah, Ky., AEC made it for power to be supplied to it there. 
Likewise, when AEC made its Ovec contract, it was for power it 
needed at Portsmouth, Ohio, where the plant was to be built. Both 
of those contracts were for AEC’s own needs. There was no use of 
AEC to buy power for a different agency, elsewhere from an AEC in- 
stallation, and in an amount that the agency needing the power did 
not require. 

The EEI plant was built by Ebasco but its cost soared and Ebasco 
was dismissed from the job. The incident has become known as the 
Ebasco fiasco. Nevertheless, Dixon-Yates hired Ebasco to build the 
Mississippi Valley generating plant under a management contract. 
Tony Seal, an Ebasco vice president, was to be in charge of the con- 
struction. 

In connection with the EET financing it should be pointed out that 
Adm. Lewis Strauss before coming into Government was a partner 
for many years in the well-known investment banking house of Kuhn, 
Loeb & Co. On November 12, 1946, the admiral became a member 
of the Atomic Energy Commission from which he resigned on April 15, 
1950. In March of 1953, returning to Government service, he became 
President Eisenhower’s special adviser on Atomic Energy. He be- 
came Chairman of the AEC to succeed Gordon Dean on July 3, 1953. 

In point of fact the original financing of EEI was $100 million. 
In 1953, it was necessary to increase that loan to $195 million. The 
additional $95 million was financed by sale of bonds to the Metro- 
politan and Prudential Insurance Cos., under an indenture of which 
the St. Louis Union Trust Co. is corporate trustee. It is dated June 1, 
1953, and the sale of the bonds was negotiated with the insurance 
companies privately by Kuhn, Loeb & Co. for which the records of 
AEC indicate they were paid a fee of $70,000 in December of 1953. 

Dixon had long desired more plant capacity for Middle South in 
Arkansas, and he suggested that Middle South would build the plant 
in Arkansas for the Atomic Energy Commission and the power manu- 
factured be given to TVA at Memphis to replace power used by AEC 
in the north. 

When the Ovec plant was built, it had been financed by a publie 
bond issue that was marketed by the well-known utility investment 
banking house of the First Boston Corp. The detail work on the 
bond issue at First Boston had been done principally by Duncan 
Linsley and his assistant, Paul L. Miller, and the business had been 
lucrative. First Boston earned a fee of $150,000. 
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Having handled the Ovec financing, it was natural that as a leading 
financier in the public-utility field, First Boston would be interested 
in the budget message of President Eisenhower which eliminated funds 
for TVA to build its Fulton steam plant. Mr. George Woods, chair- 
man of First Boston’s board of directors, testified that this influenced 
him to call on Joseph M. Dodge, then Director of the Budget, in May 
1953. During the course of his talk with Dodge, Woods offered the 
services of Adolphe Wenzell, a First Boston vice president and di- 
rector, an engineer and an expert in the cost of constriction of public- 
utility plants. Dodge accepted and Wenzell worked part time at the 
Bureau of the Budget from May 20, 1953, to September 3, 1953 pre- 
paring a report on TVA powerplant costs. His report was shown by 
Dodge to President Eisenhower and former President Hoover. 

In the Northwest Power hearings of the subcommittee conducted 
in September 1955 by Senator O’Mahoney, there was discovered in 
the files of Ebasco a statement prepared early in January 1953 by 
C. W. Phillips, its director of research. It called attention to a state- 
ment of Gordon R. Clapp, then Chairman of TVA, to the effect that 
every year ‘‘next year, the year after that, and each year after that— 
as far ahead as we can foresee, the Tennessee Valley must add 750,000 
kilowatts of new powerplant capacity.” And the significant remark 
is made: 


If the property were sold to the public, it would probably 
be done by the corporate method, whereby the public would 
buy bonds and stocks and thereafter manage the property 
and be responsible for and provide for the future power 
needs of the service area. 


From the above information it would appear that George Woods of 
First Boston, and Ebasco, with the coming of the Eisenhower admin- 
istration, had their eyes on public power projects such as TVA and 
were thinking about how they could be privately financed and op- 
erated. This statement of Ebasco bears striking resemblance to the 
Wenzell report." 

When Dixon suggested building a powerplant at West Memphis, 
Ark., Rowland R. Hughes, then Deputy Director of the Budget, who 
had come to know Wenzell when he made his TVA study in 1953, 
asked him to assist the Budget Bureau again. From January 14, 
1954, to April 10, 1954, Wenzell actively participated in the negotia- 
tions with Dixon and Yates. Wenzell drew his First Boston salary 
regularly but received only travel and per diem expense allowance 
from the Government, dividing his days between First Boston and 
the Budget Bureau as he had in 1953. 

It will be recalled that President Eisenhower in the 1952 campaign 
pledged that ‘‘there will be no disposition on my part to impair the 
effective working ovt of TVA.”’” Robert Donovan, the Washington 
correspondent of the New York Herald Tribune, in his new book, 
Eisenhower, The Inside Story, says that, of course, in authorizing the 
Dixon-Yates contract the President did not intend to break up or 
‘impair’ TVA. But one can legitimately ask if the normal growth 
of TVA is to be cut off, does that “impair” it? 

When we recall the Ebasco memorandum of January and George 
Woods’ visit to Dodge in May of 1953, and their discussion about 

1 The Phillips letter and statement are printed in appendix III, It was exhibit 72 on the Northwest 


Power hearings. 
18 New York Times, October 16, 1952, 
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public power everywhere, the more one comes to the conclusion that 
whether it “impaired” TVA or not, the Eisenhower administration was 
determined not to finance TVA’s normal growth. It was not to be 
“impaired” or “broken up” but the purpose of the Dixon-Yates 
contract was to take Memphis out of TVA territory and force it to 
buy electricity from Dixon-Yates. Nor has the cancellation of the 
Dixon-Yates contract changed this result. Memphis has had to 
build its own plant and this leaves the TVA system impaired by the 
loss of its Memphis territory. 

One can only conclude that it was the policy of the sponsors of the 
Dixon-Yates program to stop the expansion of TV A into the Memphis 
area, and to substitute for TVA a new company, a subsidiary of two 
holding companies, by means of a contract which was later acknow!l- 
edged by the Government to have been illegal. 

When Hughes called for Wenzell in January 1954, to help him put 
the Dixon-Yates contract through, the decision to have private power 
finance future TVA expansion had been made. 

As Hughes testified: 


This came to me as a finished job by Messrs. Dodge and 
Strauss, to find the solution by providing a relief to the 
TVA * * * of the AEC power demands on TVA." 


Two proposals were made by Dixon-Yates. The first on February 
25, 1954, called for construction of a plant capable of producing 
650,000 kilowatts at a cost of about $200 per kilowatt and the second, 
which was accepted, called for a reduced cost of about $149 per kilo- 
watt. Except for this cost differential there was no other substantial 
change in the contract from the one first proposed on February 25, 
1954. 

Before Dixon-Yates made this basic first proposal of February 25, 
1954, they had to be sure they would have the money with which to 
build the plant. To get the funds, Dixon-Y ates turned to First Boston 
Corp., which had successfully financed the Ovec plant at Portsmouth, 
Ohio. Wenzell attended the first important conferences of January 
19 and 20, 1954, at the Atomic Energy Commission and the Bureau 
of the Budget, accompanied by Paul Miller of First Boston who, as 
assistant to Linsley, had handled the Ovec financing. Miller frankly 
testified that he hoped that First Boston would get the Dixon-Y ates 
financing. And Wenzell with First Boston’s money specialists, Harter 
and Cannon, and Miller worked up figures as to the cost of the financ- 
ing. Wenzell, as the “mouthpiece” for First Boston, drafted a letter 
to Dixon, dated February 24, 1954, which said that in First Boston’s 
opinion under the then existing market conditions, debt securities 
could be sold by the proposed generating company at an interest cost 
not to exceed 3% percent per annum.” 

In the first Dixon-Yates proposal of February 25, 1954, this is the 
concluding paragraph: 


We have received assurances from responsible financial 
specialists expressing the belief that financial arrangements 
can be consummated on the basis which we have used in mak- 
ing the proposal and under existing market conditions and 
our offer is conditioned upon such consummation. 


16 1220. 
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This paragraph in Dixon’s first proposal was written after Wenzell 
drafted First Boston’s letter of February 24, 1954, and showed it to 
Dixon.” This very draft letter Wenzell discussed on February 26, 
1954, with John Raben, Esq., of Messrs. Sullivan & Cromwell, who 
in turn discussed it with Arthur Dean, Esq., the firm’s senior partner. 
Raben told Wenzell before First Boston should act as an agent in any 
financing for Dixon-Yates, he ‘‘should make clear that he had severed 
his entire relations with the Bureau of the Budget.” He also told 
him to discuss the matter with Hughes and Dodge and that First 
Boston should do nothing without their approval and “as a matter of 
policy, not as a matter of law’’ ought to decide if they wanted to act 
as agent or if they did, to take a fee.” 

In giving this advice Messrs. Sullivan & Cromwell did not consider 
section 434 of title 18 (the subject of the staff study printed as ap- 
pendix II.) Nor so far as we know did Edgar H. Dixon and his 
counsel, Daniel James. Both testified they discussed the point with 
Hughes and Wenzell in February. Like Raben and Dean at Sullivan 
& Cromwell, James also viewed the matter as “not raising a legal 
issue’’ but “a policy question which deserved serious consideration.’ 

In argument with Arthur Dean of Sullivan & Cromwell at the hear- 
ings, it was the position of Senator Kefauver that— 


there is not any question in anyone’s mind * * * (that) as 
of the time Mr. Wenzell left the Bureau of the Budget, his 
company, First Boston, was going to be the underwriter of 
the Dixon-Yates Mississippi Valley Generating Co.” 


And the Senator contended that resigning from public employment, 
as Sullivan & Cromwell advised, ‘“‘a short time before the contract is 
signed,”’ ought not to be any defense under the statute.™ 

The same identical paragraph as to the availability of 3% percent 
money that appeared in the first proposal of February 25, that was 
rejected, appeared also as the last paragraph in the Dixon-Yates pro 
posal of April 10, 1954, that was accepted. In an almost identical 
letter * to the Wenzell draft of February 24, 1954, shown to Raben, 
Duncan R. Linsley by letter dated April 14, 1954 (4 days after W enzell 
had severed his connections at the Bureau of the Budget, as advised 
by Sullivan & Cromwell) assured Dixon-Yates that First Boston be- 
lieved that 3% percent money was available. The only s significant 
difference between Wenzell’s draft of February 24 and Linsle »y’s letter 
of April 14, besides the date, is the fact that Linsley’s letter was de- 
livered to Dixon. 

As Wenzell so frankly testified, the cost of the money needed to 
build the powerplant was ‘“‘an essential part of the plan.” * No one 
else at First Boston talked to Dixon or XY ates about this in February 
and March but Wenzell. As he says, “I was the mouthpiece so far 
as I know.’”’2’ Dixon relied upon him and the April 14 letter is not 
significant as in making their April 10 proposal that was accepted, 
Dixon-Yates relied on the oral advice that Wenzell gave in his draft 
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letter of February 24 with respect to the first proposal of February 25 
Wenzell testified that this is correct .* 

Yates, on March 2, 1954, sent a memorandum to the directors of the 
Southern Co. and E. H. Dixon, in which he said: 


The First Boston has advised Mid-South and Southern 
that they can sell 114 million of 2% percent bonds to insur- 
ance companies on present market conditions.” 


Attached to this memo of Yates was a copy of their first proposal 
of February 25. From this it is clear that, acting on behalf of First 
Boston, Wenzell had, in February, assured Dixon-Yates that their 
powerplant could be financed. The fate of the business depended on 
the acceptance of the February 25 proposal or a revised version thereof, 

Wenzell, as consultant to the Bureau of the Budget, was in a key 
position to further it. His activity at the Budget Bureau in this 
respect came first to public attention in a speech delivered to the 
United States Senate on February 18, 1955, by Senator Lister Hill, 
of Alabama. Senator Hill said that Tony Seal, of the Ebasco Corp., 
and Adolphe Wenzell, of First Boston Corp., had given the officials of 
the Budget Bureau a briefing on March 2, 1954, before they met the 
following day with officials of TVA to discuss the Dixon-Yates con- 
tract offer of February 25, 1954. 

In June 1955, the subcommittee chairman, the late Senator Harley 
M. Kilgore, appointed a panel consisting of Senator Estes Kefauver, 
as chairman, and Senators Joseph C. O’Mahoney and William Langer, 
to investigate the charge of Senator Hill. 

On June 27, 1955, at the beginning of the subcommittee’s hearings, 
the first witness called was Rowland R. Hughes, then Director of the 
Bureau of the Budget following the resignation of Mr. Dodge. Asked 
about Senator Hill’s speech, Mr. Hughes said he “‘was told it was not 
true.” *® Mr. Hughes had sent two letters to Senator Hill. The first 
dated February 11, 1954, stated Wenzell had been hired by Director 
Joseph M. Dodge “as a technical expert to advise the Director of the 
Budget regarding the accounting system of the Tennessee Authority” 
from May 20, 1953, to March 2, 1954, for a period of 34 days.” In 
the second letter of March 16, 1955, written after the speech of Senator 
Hill of February 18, 1955, and after a phone call by James Coggeshall, 
the president of the First Boston Corp., to Hughes on March 9, 1953, 
asking him to correct his first letter to Senator Hill, Hughes wrote 
that, in addition to the time mentioned (May 20, 1953, to March 2, 
1954), Wenzell had attended a few meetings between ‘‘March 2 and 
April 3, 1954” and that “‘these meetings were concerned with technical 
aspects of the proposal then being made by the Dixon-Yates group.”’ * 

His first letter to Senator Hill gives the impression that Hughes 
scarcely knew Wenzell and that all Wenzell did was to study TVA 
accounting methods for Dodge. The second letter, written at the 
request of First Boston to correct the first, is even more misleading. 
It maccurately states that Wenzell attended meetings with respect to 
Dixon-Yates ‘between March 2 and April 3, 1954.’ The truth is 
that Hughes himself sent for Wenzell on January 14, 1954, and, as 
28 600. 
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Hughes has admitted, continued as his Dixon-Yates consultant down 
to April 10, 1954. Hughes must have known this when he wrote 
Senator Hill these two letters. 

Asked by Senator Kefauver if he had told the President that, ‘‘in 
working up the rates and negotiations with Ebasco and Dixon-Yates,”’ 
that the Budget Bureau had Wenzell as one of its employees, Hughes 
answered: 


He knows, of course, that we had an expert working on this 
thing, and he knows his name and his connection and all about 
him. In fact, he approved him before we got him down here.* 
|Emphasis supplied.] 


But at the same time Hughes himself did not recollect phoning 
Wenzell in January and asking him to come down and help on the 
Dixon-Yates matter;* said Wenzell ‘never had anything to do’”’ with 
the policy of Dixon-Yates;** professed not to know that First National 
City Bank of New York (of whose predecessor, National City, he was 
once comptroller) was to be corporate trustee under the Dixon-Yates 
mortgage ;*’ and said that he didn’t think that First Boston acted as 
fiscal agent in the Dixon-Yates contract.** Nor did he recall meeting 
Paul Miller of First Boston in January 1954.*° 

On his second appearance before the subcommittee, Hughes recalled 
that in February 1954, Wenzell came to him and asked whether his 
“activity”? would— 


preclude the First Boston taking any part in any syndicate 
that might be worked out if a contract is worked out.” 


Hughes answered: 


You will have to go back right away and talk to your own 
people and then come back and talk to Mr. Dodge.” 


Dixon and his counsel, Daniel James, Esq., testified they too in 
February had raised with Hughes whether Wenzell was in such a 
conflict of interest position as to make it unwise for First Boston to 
do their financing. But Hughes, on December 5, 1955, after reading 
their testimony, could not recall any such conversation.” 

The testimony that Hughes gave before the subcommittee defies 
understanding. When three people—Wenzell, Dixon and James— 
say that in February 1954, they all raised with him the question of 
Wenzell’s conflict of interest, even though Hughes only recollects 
that Wenzell spoke to him, surely one would think that after Senator 
Lister Hill’s speech, he would know whether First Boston was doing 
the Dixon-Yates financing. Hughes, himself, sent for Wenzell, and 
Hughes, in his testimony, has admitted that he worked closely with 
him. Moreover, documents Hughes himself has produced show the 
important role that Wenzell played as his adviser. When we add to 
this the fact than it was on orders from Hughes that Wenzell’s name 
was dropped from the chronologies published by both Budget and 
AEC, but one conclusion is possible. Hughes deliberately attempted 
to conceal Wenzell’s name and activity from public view. 
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As suggested by Hughes (on March 1 or 2 as Wenzel! said, or on 
March 9, according to Dodge) Wenzell spoke to Dodge. Weazell 
said Dodge told him it was ‘‘unnecessary”’ for Wenzell to do anything 
about it as— 


what everybody was talking about then was a proposal on a 
project that had many “‘ifs” in it; that was far from resulting 
in a complete proposal or a definitive matter.” 


At that same meeting Wenzell suggested to Dodge that Francis L 
Adams of the Federal Power Commission be appointed in his place 
in spite of the fact that, unlike Wenzell, Adams was not familiar with 
power financing.” 

Dodge, however, said he told Wenzell “if there was any likelihood” 
that First Boston “would be involved in the financing,”’ he ought to 
‘“‘wind up his services with the Bureau.” “ 

But Dodge also pointed out that on March 9 there was no assurance 
that the February 25 proposal would be revised to make it acceptable. 
Whatever the conversation, to the knowledge and with the approval 
of Hughes and perhaps also Dodge, Wenzell remained at the Budget 
Bureau until April 10, 1954. 

It would seem that Dodge, like Raben, Dean, and James, thought 
all that would be necessary for First Boston to do the financing would 
be for Wenzell to resign. But as Senator Kefauver pointed out in 
the hearings, and as the staff study in appendix III confirms, it would 
defeat, the purposes of section 434 of title 18 if this were so. 

On his first appearance before the subcommittee, Hughes had testi- 
fied that President Eisenhower knew not only that the Budget Bureau 
had an ‘‘expert’’ at work but that he knew also ‘‘Wenzell’s name and 
his connection and all about him.” “ However, on his second ap- 
pearance, Hughes refused to testify to anything said to or ‘‘by Sher- 
man Adams or anyone in the White House” ® and he said that he 
had made a mistake on July 27, 1955, in testifying about anything 
he said to the President.” 

At the first hearing Hughes had been asked if counsel for the sub- 
committee might come to the Budget Bureau and examine ‘‘the de- 
tailed memorandums, interoffice memorandums, letters, and other 
documents which relate to the Dixon-Yates matter.” Hughes said 
“the only question’”’ was that “we are under certain instructions from 
the President with regard to interdpeartmental communications.” “ 

Reminded that the President in his press conference of August 18, 
1954, had asserted “that there was nothing to be concealed,’’ Hughes 
indicated he personally had no objection to producing the requested 
documents, but he said: “T shall i] ided by the President’s instruc- 
tions, sir, to the very best of m = 

On June 28, 1955 staff counse oasis to the Bureau of the Budget and 
asked Hughes to permit them to see and study the requested docu- 
ments. Hughes refused to produce any documents, even Wenzell’s 
September 1953 report, although he did offer to give the staff copies of 
Wenzell’s pay vouchers which had already been obtained from the 
Comptroller. 
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Following this oral refusal, Hughes wrote a letter to Senator Kefauver 
in which he stated that he had checked with the President and his 
general instructions stood that “‘interoffice and intraoffice staff mate- 
rial * * * is not to be made public.”’ “® The President, himself, at 
his press conference on June 30, 1955, amplified the refusal. He said 
the files are filled with personal notes and ‘nobody has a right to go 
in * * * wrecking the processes of Government by taking every single 
file’ and ‘“‘paralyzing the the processes of Government while they are 
going through them.” “ As for “the Wenzell report,” he said, ““Mr. 
Wenzell was never called in or asked a single thing about the Dixon- 
Yates contract.” ™ 

This prompted Senator Kefauver on June 29, 1955, to write the 
President a letter detailing Wenzell’s activity at Budget and AEC as 
we then knew it. This letter concluded: ™ 

“* * * Now, Mr. President, when our committee asked to see the 
Budget Bureau files, relying upon your statement at a press conference 
dated August 18, 1954, at which you stated that all material pertinent 
to this contract was available for inspection, I can assure you that 
the committee was only seeking information pertaining to the par- 
ticipation of these and other individuals in the Dixon-Yates deal in 
which we are interested—not unimportant memoranda concerning 
this or that matter which might incidentally be in the files. 

“Since the published statements put out by the Budget Bureau 
and the Atomic Energy Commission are devoid of any mention of 
these important individuals, and since your own staff people have 
not even now informed you of their participation, we believe we would 
be doing you, as well as the Nation, a service by bringing out all the 
facts. It is clear, Mr. President, that even at this late date you have 
not been fully and accurately informed with respect to the serious 
matter which our committee is now inquiring into. 

“Respectfully, 
“Estes KEFAUVER, 
“T'nited States Senator.” 


After it developed during the course of the hearings that Mr. 
George Woods, chairman of the board of directors of First Boston 
Corp., had been shown the Wenzell report,” Senator John Marshall 
Butler obtained a copy from the White House for the subcommittee. 
But nothing was done about producing the other requested documents 
down to the hearing of December 5, 1955. 

At the conclusion of that December 5 hearing, the Bureau of the 
Budget at long last gave to the subcommittee certain of the documents 
that had been requested of Rowland R. Hughes, its Director, at the 
first hearing on June 27, 1955.°° Their importance cannot be over- 
emphasized and the above background statement puts them in a 
perspective where their pertinency can be fully appreciated. 

The first Dixon-Yates proposal, of February 25, 1954, relied upon 
assurances by Wenzell of 3% percent money. After it was presented 
to the Bureau of the Budget, this proposal had to be studied and 
approved on its merits by both the Budget Bureau and the Atomic- 
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Energy Commission and. thereafter discussed with TVA. What Sen- 
ator Hill had charged on the floor of the Senate on February 18, 1954, 
was that both Tony Seal, the Ebasco vice president in charge of the 
Dixon-Yates plant construction, and Adolphe Wenzell, First Boston’s 
vice president, had ‘“‘briefed’’ the employees of the Budget Bureau on 
how to present this first Dixon-Yates proposal in a favorable light to 
TVA. Senator Hill also emphasized Wenzell’s First Boston connec- 
tion and that he was acting at Budget to review a proposal he had 
assisted Dixon-Yates to make. It was to verify this that the sub- 
committee on June 27, 1955, had requested the Budget Director 
Rowland L. Hughes to produce intraoffice memorandums and prior 
drafts of the Dixon-Yates contract. 

The Budget Bureau continued to refuse the documents until 
Hughes finally on December 5, 1955, when recalled to the stand, 
delivered to the subcommittee some 30 different original documents 
from the Bureau of the Budget files. They will be found analyzed, 
item by item, line by line, in appendix III. The analysis underlines 
the accuracy of Senator Lister Hill’s statement when, on February 18, 
1955, he said to the Senate of the United States that Seal of Ebasco 
and Wenzell of First Boston “‘briefed’’ the Bureau of the Budget on 
how to present the first Dixon-Yates proposal to TVA in a favorable 
light. However, these documents go far beyond that. Summarized, 
they establish: 

1. Wenzell had complete information about TVA powerplant costs 
from working as a confidential consultant to the Director of the Bureau 
of the Budget in 1953. Working secretly, he could and did send 
Budget Bureau employees to TVA for information that the files 
lacked on TVA power costs.* 

2. The staff memorandum prepared by the Resources and Civil 
Works Division of the Bureau of the Budget was revised by Wenzell 
who changed it to make chances for the acceptance of the Dixon-Y ates 
proposal better. 

3. Seal of Ebasco played a great part in the criticism of the staff 
memo and succeeded in getting changes in it favorable to Dixon-Yates. 
But some of his arguments for the proposal, particularly that the costs 
of a plant producing 650,000 kilowatts would run $200 per kilowatt 
are weak.” It seems Seal used these TVA costs in his first proposal, 
assuming they would be the same for a larger plant. It was after 
the TVA conferences that these costs were revised to about $149 per 
kilowatt and this was the only significant change between the first 
and second Dixon-Yates proposal that was made. Of course, from 
his 1953 study, we know Wenzell must have realized what these TVA 
Fulton steam plant costs were since he had been in many conferences 
with Dixon-Yates and Seal of Ebasco before their first proposal was 
made. 

4. Objections much more fundamental than construction costs made 
by career men at Budget never found their way into the final staff 


5 Examination of appendix IIT will reveal that each different piece of evidence produced by Hughes was 
labeled an ‘‘item.’’ Some of these items are many pages long. Some are but one. For clarity we use his 
labeling. See also appendix 1295-1297 at the end of pt. 2, Power Policy, Dixon-Yates contract: Hearings 
before the Subcommittee on Antitrust and Monopoly of the Committee on the Judiciary, United States 
Senate, 1955, where these 30 items are listed and briefiy described, 

55 Items 3, 4, 5, 7, and 9. 

% Ttems 10, 11, 12, and 13 in appendix ITI. 

7 Item 16, appendix III. See p. 941 of the hearings before the Joint Atomic Energy Committee, 83d 
<Cong., 2d sess., for kilowatt cost figures. 
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memorandum.® These were serious and well-founded objections, 
namely: 

(a) Six hundred and fifty thousand kilowatts of power at Memphis 
would be too much for TVA to use even in 1957 so that the Atomic 
Energy Commission would be paying for a demand charge on elec- 
tricity that neither it nor TVA could use. Though asked, Seal would 
not agree to building a 500,000-kilowatt plant,” and msisted their 
proposal related to the President’s budget message which contem- 
plated 500,000 to 600,000. 

(6) Fifty thousand kilowatts and any unused power under the 
proposal would go to Dixon-Yates at the energy rate. It might 
exceed 350,000 kilowatts.” 

(c) The contractual arrangement was roundabout in that at a 98 
percent load factor at Shawnee in northern Tennessee, AEC could use 
600,000 kilowatts, whereas TVA at Memphis, Tenn., with a load 
factor of 68 percent, could use at most 450,000 kilowatts." 

(d) The final staff memo said 


that adequate information is not available to make a refined 
comparative cost analysis and that active participation by 
TVA would be required to come up with such an analysis. 


What it refrained from saying was that whereas Seal had estimated 
the excess in cost of the Dixon-Yates plant at about $1,700,000 over 
what AEC was paying TVA for power at the Shawnee plant, the 
career employees of the Bureau of the Budget and the Atomic Energy 
Commission estimated the excess cost between four and seven million.** 
TVA estimated the excess at $8,300,000. 

(e) The career men at the Budget Bureau and the Atomic Energy 
Commission objected to the cancellation provision of the contract as— 
based on a 25-year contract and a less flexible arrangement 

with a private utility than AEC had with TVA. 

(f) Whereas if TVA built the plant and AEC did not need the 
current, TVA could use the excess in its system or sell it, Dixon- 
Yates— 

stated categorically that, in the event of cancellation by 
AEC, they would not sell the power to TVA unless TVA 
came to them and asked for the power and agreed to pay a 
higher rate for it.” 


Dixon-Yates even— 


agreed that it was quite possible that AEC would end up 
paying cancellation charges for capacity which was remain- 
ing idle 


merely because TVA could not agree with Dixon-Yates on a rate.® 
(g) The staff memo mentions the advantage to the Government in 
that the necessity for a Federal investment of $100 million for power 
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6! Item 15, appendix ITI. 
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facilities would be eliminated “ but it does not point out that at the 
end of the contract “the Government will have no equity in a plant.” 

(h) Strong disagreement was expressed by the career men at Budget 
with respect to the statement in the memo that the proposed con- 
struction costs for the plant “should either be justified to the satis- 
faction of AEC or consideration given to requesting a downward 
escalation clause.”” They said “it did not seem realistic to place the 
burden for negotiating this cost element upon AEC, in view of the 
fact that this kind of arrangement was not AEC’s idea and that AEC 
would be in a poor position to bargain with the private utilities, 
inasmuch as everyone knows that the Executive Office is anxious, for 
policy reasons, to have a private utility contract consummated.”’ 
These career employees “raised the question of whether AEC could 
use its own judgment in deciding whether or not to accept the pro- 
posal” and expressed the opinion that “it was obvious that they would 
not be entirely free to do so.” © 

The purpose of this staff memo was to brief Hughes for a March 3, 
1954, meeting with TVA and AEC, with respect to the Dixon-Yates 
proposal, so that, consistent with the budget message, private utilities 
could supply the power growth in the Tennessee Valley without TV A’s 
having to build additional plants. Wenzell as consultant to the 
director had been asked on March 2, 1954, “whether or not there were 
some aspects of the proposal which were not entirely reasonable” “ 
and he was permitted to revise the staff memo. 

The documents make clear that the policy of the Dixon-Yates 
sponsors of substituting private power for any new installations 
needed by TVA was forcing the Dixon-Yates contract against the 
objections of the career men at both the Atomic Energy Commission 
and the Bureau of the Budget, not only as to cost of construction but 
also as to the terms of the contract under which, as we have seen, 
Dixon-Yates was to receive a bonus in the form of a right to buy some 
350,000 kilowatts or more at the energy rate of 1.863 mills. 

Remembering Wenzell’s secret mission at the Bureau of the Budget 
in 1953, and his immediate recall in 1954 when the Dixon-Yates 
proposal developed, the more one studies these documents the more 
one surmises that Wenzell was sent to the Bureau of the Budget in 
1953 to assist it with respect to private financing of private power 
companies that would build the Fulton steam plant or other plants 
that TVA would need in the future to meet normal power growth in its 
territory. 

betdlling Hughes’ testimony that the President not only knew 
Wenzell was ‘‘working on this thing’ but he knew “his name and his 
connection and all about him” and “in fact, approved him before we 
got him down here,” ® the fact that Dodge gave Wenzell’s report to 
only one other person than the President, namely, former President 
Herbert Hoover, is very significant. 

Consider also the pressure that the White House was putting on 
the Securities and Exchange Commission to force the contract through 
that Agency, and quickly. Sherman Adams, the assistant to the 
President, phoned SEC Chairman J. Sinclair Armstrong on June 11, 
1955, and discussed with him that the House of Representatives was 
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scheduled to debate on June 13, 1955, the bill to provide TVA with 
$6% million with which to build transmission lines to an island in 
the Mississippi River so as to connect with Dixon’s lines at the 
Arkansas border. Linsley and Wenzell were to testify before the 
SEC on June 13, 1955, and Adams asked and received from Arm- 
strong and his fellow. SEC Commissioners an order to the hearing 
examiner to postpone their scheduled appearance. Thus it was not 
until June 16, the day the House voted the funds, that the SEC 
resumed its hearing and heard Linsley and Wenzell testify. This 
was merely another in a series of contacts that the White House had 
made with the Securities and Exchange Commission. 

As early as April 9, 1954, Dixon had consulted SEC as to how 
SEC approval of his financing could be obtained.” By August SEC 
was so anxious to assist the Administration with respect to the Dixon- 
Yates contract that, without being asked, Ralph H. Demmler, then 
Chairman, and Robert A. McDowell, then Director of the Division 
of Corporate Regulation, went to see Joseph Campbell, then an Atomic 
Energy Commissioner, to outline to him the difficult problems that the 
SEC would face in approving the contract. And again, on Labor Day 
1954, though not invited, Demmler and McDowell invited themselves 
on the train that carried Admiral Strauss and other officials to Ship- 
pingport, Pa., where the admiral was to dedicate the construction of 
the pressurized water reactor powerplant of AEC. On the trip 
Demmler gave Strauss a confidential memo ™ that blocked out these 
pores 

Whether SEC could approve when the ratio of debt was Yb 
see to 5 percent. 

2. Whether Middle South and Southern, as holding companies, 
could have an operating subsidiary at West Memphis, Ark., in the 
territory of Middle South but built to supply TVA and Memphis and 
over 150 miles from the lines of the Southern Co. 

3. Whether the debt securities could be exempted from competitive 
bidding and sold privately to insurance companies. 

4. Whether the Joint Atomic Energy Committee would approve. 

Whether the balance sheet of the Mississippi Valley Generating 
Co. with its 95 percent of debt could be excluded from the consolidated 
balance sheet of Middle South Utilities, Ine. 

6. Whether the contract would be presented to SEC (a) signed; 
(6) before being 30 days before the Joint Atomic Energy Committee; 
and (ce) before being approved by the Federal Power Commission. 

In October 1954, McDowell, of SEC, met twice with Mr. Rankin, 
of the Department of Justice, once accompanied by Mr. Timbers, then 
SEC General Counsel, and thereafter on October 20, 1954, Attorney 
General Brownell approved the Atomic Energy Commission’s con- 
tracting with Dixon-Yates.” The meeting of October 18, for in- 
stance, was attended also by some 6 lawyers from the Department of 
Justice, 1 from Budget, 2 from AEC, 1 from Agriculture, 1 from Inter- 
nal Revenue, and 2 from the Federal Power Commission.” 

The SEC opened its equity hearings on December 7, 1954, closed 
them December 21, 1954, and in an opinion dated February 9, 1955, 
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approved the financing. To accommodate the Dixon-Yates interests 
and conserve the time, the SEC sat en bane and did not have the 
proceeding heard in the first instance by a hearing examiner. Neither 
Armstrong nor Demmler were able to name another instance in which 
the SEC adopted such a procedure.” 

When the State of Tennessee appealed the decision of SEC, Demmler 
then had another White House conference as to whether AEC would 
contest the appeal with SEC." Sherman Adams, Admiral Strauss, 
Percival Brundage of Budget, Warren Burger, then head of the Civil 
Division of the Department of Justice and his assistant, George 
Leonard, were among those present.” The position of the Justice 
Department that SEC must only consider points under the Public 
Utility Act permitted Demmler and lawyers for the SEC to object to 
any evidence as to illegality other than under the Public Utility Act. 
Neither McDowell nor Demmler had any explanation for this, and it 
provoked Senator Kefauver to say: ® 


It is quite apparent here, Mr. Demmler, that you felt that 
the burden was on you and the Commission to work with 
the other agencies of the Government in getting this con- 
tract carried out and the stock issued. 

I certainly cannot justify and I think there is no way of 
justifying your activity in presenting the hurdles and show- 
ing how others had gotten over the hurdles to an agency. 

I think that you participated in getting this thing arranged 
so that you could follow precedents in approving it. I can 
see no justification for your ruling on evidence that you made 
here. 

It looks to me like you had arrived at a decision that you 
were going to render, and you went far, far afield in my 
opinion in your actions and in your rulings in getting the 
matter around to where you could render that opinion. 

There appears to me to be further evidence of agencies 
working together to get this thing done regardless of public 
policy, regardless of the validity, regardless of the conflict of 
interest involved, and I hope that one thing that will come 
out of this hearing is that there will not be a repetition of 
this kind of thing again. 


The contract had also to be approved by the Federal Power Com- 
mission. Lambert McAllister, Assistant Chief, Bureau of Law of the 
Federal Power Commission, in a memorandum for the Commission 
said of the August 11, 1954, draft of the Dixon-Yates contract: 


I have never reviewed a power contract wherein each and 
every provision is written in such a fashion that one party has 
an absolute veto right whenever any adjustment or change is 
indicated and no provision is made for the resolving of the 
dispute. The contract gives the impression that the generat- 
ing company dictated the terms and conditions of the 
contract and either AEC was inept or without any right or 
opportunity to insist on relative provisions which would spell 
out the representative rights and circumstances under which 
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an adjustment might be justified and provide for a resolution 
of any difference that might arise through an established 
form of negotiation or arbitration * * * the contract is all 
one-sided. 

But despite Wahrenbrock’s disapproval, Jerome K. Kuykendall, 
Chairman of the Federal Power Commission, and the Commission 
approved the contract.” 

Thus, we see that despite the opposition of TVA, career men at 
Budget, AEC, and FPC, and over objections of the State of Tennessee 
before the SEC, the administration forced the approval of the Dixon- 
Yates contract. Pressure of this magnitude must have been directed 
by the White House. There is persuasive evidence that this is so. 
We know this much: 

1. Hughes testified at the first hearing as to Wenzell, as follows: 


Senator Kerauver. Mr. Hughes, did you tell the Presi- 
dent or have you ever told the President that in working up 
the rates and negotiations with Ebasco and Dixon-Yates 
that you had one of your negotiators, your employees, work- 
ing these things up when at the very same time he was em- 
ployed by the First Boston Corp., and they became the 
financial agents in arranging the financing? 

Mr. Hucues. He knows, of course, that we had an expert 
working on this thing, and he knows his name and his con- 
nection and all about him. In fact, he approved him before 
we got him down there.* 


At the December 5, 1955, hearing, Hughes testified: 


Senator Kerauver. Will you tell us whether you talked 
with Mr. Sherman Adams or anyone in the White House 
about this matter when Mr. Wenzell mentioned it to you? 

Mr. Hucues. No; I will have to say that I am—respect- 
fully I say that is considered privileged, and I cannot testify 
as to that without breaking down the proper requirements of 
Executive operation. 

Senator Kmrauver. Even in the face of the President’s 
apparent desire that all the cards be put on the table here 
face up? 

Mr. Hucues. We have put all the cards on the table, so far 
as we are concerned. I do not think we can put the cards 
on the table about somebody else unless either the President 
tells us to or tells them to or they do it themselves.” 
[Emphasis supplied. ] 


2. In June of 1953, Hughes was planning to arrange a luncheon with 
Wenzell and Burns (presumably Arthur Burns, the President’s eco- 
nomic adviser).*° 

3. Sherman Adams phoned J. Sinclair Armstrong, Chairman of the 
SEC, asking that the Commission direct its hearing examiner holding 
the debt proceedings to adjourn the hearings from June 13 to June 16, 
1955. The pretext was that Attorney General Brownell and the 
President’s own lawyer, Gerald Morgan, wanted to decide whether to 
intervene. This is an excuse that cannot be credited. The real reason 
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was that the House was debating the bill to give TVA some $6 
millions to build a transmission line to President’s Island in the 
Mississippi River to pick up power from Dixon-Yates’ proposed plant 
at West Memphis, Ark. Adams unquestionably wanted to delay the 
appearance of Wenzell and Linsley scheduled for June 13 until 
after the vote. He succeeded, as the SEC directed the adjournment 
and did not hear iinsley and Wenzell until June 16, 1955, the day of 
the House vote. 

4. While Armstrong asserted an executive privilege for the SEC and 
refused many times to testify, ultimately he testified fully as to every- 
thing except any conversations he had with Sherman Adams “relevant 
to this investigation.” *' The advice was given to him by Gerald 
Morgan, the President’s special counsel. 

5. Admiral Strauss, on behalf of AEC, has asserted an executive 
privilege with respect to relevant doc uments at AEC and he has 
personally refused to testify as to any conversations he has had at the 
White House with the President, Sherman Adams, or anyone else. 
The admiral has gone so far as to say that he has done this on his own 
volition without consultation with William Mitchell, the AEC Gen- 
eral Counsel, or with Herbert Brownell, the Attorney General. At 
the request of Senator Kefauver, the admiral agreed he would ask 
Attorney General Brownell if he was properly invoking his privilege. 
On Decembét’8, 1955, K. E. Fields, the General Manager of the 
AEC, informed the Senator by letter that the Attorney General had 
been adv ised of the request and as soon as “we hear we will advise 
you.” On July 20, 1956, the General Counsel, William Mitchell, 
advised the staff of this subcommittee that AEC was yet to hear from 


the Attorney General. However, Admiral Strauss testified: 


If I am advised that I have no privilege by the Attorney 
General, I might still feel that my construction of the Con- 
stitution was the one by which I should abide jand] if I am 
wrong, I will have to pay the penalty.* 


Inasmuch as the Attorney General twice advised J. Sinclair Arm- 
strong that as Chairman of the SEC he had to answer, one would think 
there would be at least equal reason for the Attorney General to advise 
Admiral Strauss.as Chawman of AEC to testify with respect to the 
Dixon-Yates contract. Perhaps that is why the Attorney General 
has yet to answer the inquiry of AEC. 

6. The Bureau of the Budget, after delaying from June 27 to Decem- 
ber 5, 1955, eventually produced most of the requested documents 
and as we have seen they confirm the charges of Senator Lister Hill. 
But following the lead of Strauss on his second appearance before the 
subcommittee, Hughes sought to withdraw the meager but important 
testimony he gave at the first hearing about his conversations with the 
President. Hughes refused to testify to any talks with Sherman 
Adams or others at the White House. He also admitted that in 
producing the requested documents he was not producing any corre- 
spondence he had with the President.” 

7. Sherman Adams refused to appear to testify, despite vigorous 
urging by Senators Kefauver, O’Mahoney, and Langer.“ lt was 
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after his first refusal to testify that Senator Kefauver dispatched @ 
letter in which he said, in part: 


Your letter this morning is the fifth instance of a claim of 
privilege by officials of the executive department with respect 
to testimony this subcommittee is seeking in carrying out 
its responsibilities. ‘These claims of privilege pose a serious 
issue for the Congress of the United States and the American 
people. It is our view that where there is evidence of cur- 
ruption, no official of the Government, no matter how high 
his position, can properly claim privilege when a committee 
of the Congress is seeking the facts with respect to such 
corruption. Moreover, the record of our hearings to date 
indicates substantial and persuasive evidence that the chron- 
ologies of the Bureau of the Budget and the Atomic Energy 
Commission which were released in August 1954, are false 
documents. It is pertinent that one of the documents this 
subcommittee was first denied and eventually obtained was 
found to have been made available to the First Boston Corp., 
a private investment-banking firm, months ago. 

In these circumstances a claim of privilege is tantamount 
to suppression of evidence of possible crime and corruption. 
Not even the privilege of attorney-client can be used for such 
a nefarious purpose. Certainly officials of the Government 
itself cannot and should not assert privilege where the result 
would be the suppression of evidence which would show 
corruption and deception in a matter involving millions of 
dollars of public funds. The position which you, Mr, Arm- 
strong, Mr. Hughes, and Admiral Strauss have taken is a 
repudiation of the President’s promise to the American 
people, that all the facts surrounding the Dixon-Yates 
matter would be made public. 

We hope you will reconsider the position you have taken. 
We sincerely hope that you will see fit to appear before our 
subcommittee in response to this renewed invitation.™ 


This raises an issue which has never been settled in the courts; 
namely, the extent to which subordinates in the executive branch of 
Government can exercise the Presidential claim to deny information 
to Congress on the ground that the public interest might be violated. 
This is not a negotiation in the domain of foreign negotiation. It 
does not involve in any way the right of any individual to be free 
from pressure by any branch of the ‘Government. It involves solely 
the issue of the negotiation of a contract between a Government 
agency and the subsidiary of two holding companies which eventually 
requires appropriations by Congress. 

The subcommittee has been completely blocked from getting to the 
bottom of this Dixon-Yates contract by the very men in the White 
House who were involved in the negotiations. And until we can 
explore the seven matters above listed, there is no way that we can 
ascertain the full facts. 

Having pointed out the acknowledged evidence that Wenzell did 
participate in some of the negotiations about the Dixon-Yates con- 
tract while he was a consultant of the Bureau of the Budget and, 
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at the same time, an officer of First Boston Corp., Senator O’ Mahoney 
said to Admiral Strauss that the official witnesses who had acknowl- 
edged the activities of Wenzell could not possibly have correctly 
advised the President prior to his press conference of June 30, 1955, 
because if they had, the President could not have said that Wenzell 
was never called in or asked a single thing about the Dixon-Yates 
contract, 

Senator O’ Mahoney also made the point that the AEC was not part 
of the executive but a legislative agency, the head of which cannot 
throw about himself “the cloak of this old protective doctrine.” * 

Senator Langer was so provoked by the claims of privilege that he 
proposed to the subcommittee that Sherman Adams be subpenaed ™ 
and inquiry be made of him as to what funds were contributed by 
Dixon-Yates and any private utilities to him when he was a candidate 
for Governor of New Hampshire.“ Senator Langer also asked that 
inquiry be made as to how a registered lobbyist named Purcell Smith 
spent money in the fight for the Dixon-Yates contract,” and of 
Arthur Summerfield, the Postmaster General, formerly chairman of 
the Republican National Committee, as to what campaign funds 
Dixon-Yates or their associates contributed.” The Senator also 
requested that all officers of First Boston be subpenaed, that Stephen 
Mitchell, former chairman of the Democratic National Committee, 
beJasked what funds Dixon-Yates or their associates contributed to 
the 1952 campaign and that the Senate Committee on Privileges and 
Elections be asked to give the subcommittee such information as it 
has of contributions by Dixon-Yates or their associates.™ 


To the above statements of Senators O’Mahoney and Langer, 
Senator Kefauver added: 


It would seem to me, Admiral Strauss, that there was a 
declaration and, as a matter of fact, an order from the White 
House itself to make every conversation, all negotiations, 
everything to do with this matter to be put into a chronology 
and given to the public.” 


The evidence presented in these hearings, as Senator Kefauver 
pointed out, seems to be that the privilege of the President to refuse 
to supply information or documents was asserted by subordinates 
of the President, in this case—a privilege that he himself waived. 

The Dixon-Yates' contract provides a dramatic case study of the 
waste, disorder, and confusion which inevitably surround govern- 
mental action which is calculated to serve big business interests rather 
than the public generally. From its very inception, Dixon-Yates 
was destined to end in public disgrace and disrepute. Its purpose was 
unwholesome; the methods used devious, and in carrying out the 
scheme every concept of decent government and fair and impartial 
administration of applicable law was ignored. Even a partial listing 
of ‘the wreckage left strewn in the path of Dixon-Yates will demon- 
strate the damage that has been done: 
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(a) The independent character of the Atomic Energy Commission 
and the Tennessee Valley Authority was brought into serious question. 

(6) Officials of the Department of Justice and the Securities and 
Exchange Commission were placed in the position of having been 
persuaded to take legal positions which ran counter to precedent of 
many years standing. 

(c) The administration of law by SEC was brought into disrepute 
because of SEC’s flagrant departures from accepted interpretations 
of the Public Utility Holding Company Act and its succumbing to 
pressures from “higher authority’? emanating from the White House. 


(d) AEC was forced to execute and sponsor a contract which the 
Department of Justice has since asserted violated the Holding Com- 
pany Act, the Atomic Energy Act, and the conflict of interest statutes. 





POWER POLICY: DIXON-YATES CONTRACT 


STAFF REPORT 


[Pursuant to 8S. Res. 61, as extended, 84th Cong., Ist sess.] 


This report covers hearings before this subcommittee held from 
June 27 to December 5, 1955, to investigate possible improprieties in 
the inception, negotiation, and execution of the Dixon-Yates contract. 
This subcommittee and the Joint Committee on Atomic E nergy held 
hearings on this subject in the 83d Congress, 2d session. Those 
hearings developed that at the direction cf the President, over the 
objections of both the Tennessee Valley Authority and the Atomic 
Energy Commission, the Atomic Energy Commission made an 
agreement with the Southern Co., of which Eugene A. Yates is 
president and with Middle South Utilities, Inc. ., of which Edgar H. 
Dixon is president, for the construction of an electrical plant at 
West Memphis, Ark. The contract was formally executed on 
November 11, 1954, between the Atomic Energy Commission and the 
Mississippi Valley Generating Co. Under the contrect terms, the 
pane was to produce 650,000 kilowatts of electricity and to be erected 
y Mississippi Valley Generating Co., an Arkansas corporation, 80 
percent of its stock owned by Middle South and 20 percent by 
Southern.! 

The Atomic Energy Commission has works at Oak Ridge and 
Paducah, Ky., many miles from West Memphis, Ark. Electricity 
produced by the Dixon-Yates plant at West Memphis, Ark., could 

KEY*TO FOOTNOTES: 

4; i eae of printed testimony before this pepemaniiies, June 27 through December 5, 1955. 
onologies: 596 B chronologies: 596 : Chronologies officially released on August 21, 1954, 
et ae AEC and BOB, Saab the events and documents involved in the Dixon-Yates negotiations— 


e ae, as reprinted in full in the November 1954 JCAE hearings. 
Beavaay of otJoint Committee on Atomic Energy, 83d Cong., 2d sess., November 5-13, 1954. 
ae ae 43; equity: 43: Hearings before the SEC on application of MVGC -qtity firrancing 
hearings December 7- -21, 1954, debt-financing hearings, June 6-17, 1955 
Exhibit: One of the numbered exhibits introduced in hearings of this subcommittee. 
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not be economically transported north to Oak Ridge or Paducah, Ky., 
and never was intended to be. Rather, the thought was the power 
produced would be delivered to TVA at Memphis to replace power 
the AEC used in the north at Oak Ridge and Paducah, Ky. 

Attempting to transport the electricity north might involve an 
expense running into millions for transmission lines and would result 
in an energy loss. 

Not only was the city of Memphis opposed to buying any power 
from Dixon-Yates due to high rates in the South, but at maximum 
capacity it would only use 450,000 of the 650,000 kilowatts the Dixon- 
Yates plant was to produce. 

Moreover, the private utilities that operated E. E. I. at Paducah, 
Ky., said they did not wish to increase power capacity in that area. 
Were AEC to discover a means of operating with less electricity than 
presently used and cancel, there would be no market for the canceled 
power in the Paducah area whereas at Memphis there was a market 
for more power.’ 

Dixon had long desired additional plant capacity in Arkansas, and 
the contract with AEC allowed him to buy any electricity not wanted 
by TVA at the so-called energy rate. 

On February 18, 1955, Senator Lister Hill charged on the floor of 
the Senate, that: 

* * * a vice president and director of the First Boston 
Corp., one of the country’s largest and most influential bank- 
ing institutions in the utility field, was acting as a consultant 
to Mr. Dodge, Director of the Budget, during the very period 
when the Dixon-Yates deal was being put together. There 
exists persuasive evidence that this man participated in 
conferences and meetings on the Dixon-Yates matter, which 
were held in the Budget Bureau, at the very time when the 
First Boston Co. was making arrangements for financing the 
Dixon-Yates plant.’ 


This speech was delivered after Senator Hill had inquired of Director 
of Bureau of the Budget Rowland R. Hughes concerning the role of 
a Mr. Adolphe H. Wenzell in the Dixon-Yates matter. Wenzell’s 
connection with Dixon-Yates had been revealed for the first time in 
a memorandum drawn up by T. G. Seal (of the private utilities group) 
listing those attending a meeting at the Budget Bureau during the 
Dixon-Yates negotiations in March of 1954.4. The memorandum, 
however, did not become public until shortly before Senator Hill 
had made his inquiry of Hughes. In reply to Senator Hill, Hughes, 
in a letter of February 11, 1955, stated that Wenzell had served as 
a consultant to the Bureau of Budget (BOB) from May 1953 through 
March 2, 1954, but that his role was limited to that of a— 


technical expert to advise the Director of the Budget regard- 


ing the accounting system of the Tennessee Valley Au- 
thority * * *. 


Following Senator Hill’s speech and a March 9 telephone call® by 
James Coggeshall, Jr., president of Wenzell’s firm, the First Boston 
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Corp., Hughes in a supplementary letter of March 16 to Senator 
Hill corrected the dates of Wenzell’s service for the BOB, stating 
that— 


in addition * * *, our records show that Mr. Wenzell 
attended, at our request, a few meetings between March 2 
and April 3, 1954. 


Hughes then added: 


our records further show that these meetings were concerned 
with technical aspects of the proposal then being made 
by the Dixon-Yates group.’ 


Coggeshall did not appear as a witness before the subcommittee 
and our knowledge of his phone call to Hughes on March 9 comes 
from a statement on the record by John Dooling, of Messrs. Sullivan 
and Cromwell, his counsel. Dooling states that Coggeshall “placed” 
the call to Hughes and gave him “the additional period of time during 
which Mr. Wenzell had acted as a consultant.” Hughes testified that 
he phoned Coggeshall to obtain these dates, that whoever he talked 
with, and it could have been Coggeshall, promised to send him the 
press release of First Boston as to Wenzell but never did.’ 

There was an apparent conflict between Wenzell’s role as consultant 
to the BOB during the Dixon-Yates negotiations, on the one hand, 
and, on the other, his simultaneous position as vice president and 
director of First Boston Corp., which became the financial agent for 
the Dixon-Yates company created to carry out the Government 
contract. The special panel of Senators was designated and on 
June 27 the current inquiry was launched.” 

The subcommittee’s investigation and hearings brought to light a 
large number of heretofore undisclosed facts which when integrated 
reveal the following history of the Dixon-Yates affair and reflect 
significantly on the conduct of the principals involved. 

Wenzell first became connected with the Government through the 
efforts of George D. Woods, chairman of the board of First Boston 
Corp., one of the country’s largest investment underwriting banks." 
On May 6, 8, and 11 of 1953, Woods attempted to contact Joseph M. 
Dodge, newly appointed Director of Bureau of the Budget under the 
Eisenhower administration.’ Conferring with Dodge in Washington 
on May 11, Woods testified that he expressed his sympathy with the 
new administration’s policy of “getting the Government out of busi- 
ness,’ * and emphasized his eagerness to aid in the implementation 
of this policy in any way he could. After Dodge indicated his interest 
in procuring an expert in money costs and utility financing to make a 
study of TVA for the Budget Bureau, Woods tentatively offered the 
services of one of First Boston’s vice presidents and directors, Adolphe 
H. Wenzell, subject to the approval of Wenzell and the firm’s officers."* 
Woods admitted at the hearings that when he came to see Dodge he 
was aware of the fact that “getting the Government out of business’’ 
would involve the “selling of untold millions or billions of dollars of 
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securities on the market at a profit to security dealers,’’ although he 
insisted that this was not his motive in the trip to Washington.” 
Woods clearly expressed his preference for private over public power 
and testified, that in his personal opinion, TVA should not be per- 
mitted to expand.” 

Wenzell subsequently accepted the position of part-time consultant 
to the Bureau of the Budget and started a study of TVA on May 20, 
1953."" 

He was given voluminous files with respect to TVA power installa- 
tions."* 

Significantly, one of Wenzell’s first requests was for a “copy of 
TVA’s contracts with AEC at Paducah and Oak Ridge’’; one of his 
last, for information as to the AEC powerplant at Oak Ridge.” The 
large power consumption of AEC in the Tennessee Valley can there- 
fore be said to have been one principal phase of his 1953 study of 
TVA.” Career men at the Budget Bureau gave him freely of their 
time. Illustrative of the thoroughness of Wenzell’s 1953 study is 
this typical entry of E. J. Donnelly under date of June 22-26, 1953: 


At his request met with Mr. Wenzell for 4 hours on 
June 23 and showed him processing step by step of TVA 
budget for 1954 from issuance of policy letter in June of 1952 
to bill passed by House on June 18, 1953. Also apportion- 
ments work and monthly reports on same. Also spent 
another hour later with him and requested of TVA more 
material which he desires.” 


Others at Budget who spent time with him were Pilcher, Oettzen, 
Petersen, Warner, Belcher, Jones, Finan, Reid, Schwartz, and 
McCandless.” 

Dividing his workweek between Washington at the Bureau and 
his First Boston duties in New York, Wenzell completed his anal- 
ysis of TVA and submitted a report to Hughes, then Deputy Di- 
rector of BOB, in September 1953.” The report concluded with 
4 policy recommendations, 1 of which suggested stripping TVA 
of its electric power facilities, i. e., the establishment of a new cor- 
poration to take over TVA operations, the issuance of bonds and 
capital stock to private investors, and the amortization of the Govern- 
ment investment—a security marketing operation involving hundreds 
of millions of dollars in new security issues. The report also advised 
that the TVA power supply problem might be met by organizing 
private, special generating companies of the type eventually mani- 
fested in the Dixon-Yates proposal.” Wenzell, while compiling his 
report, met frequently with Hughes.“ At the end of June 1953, 
Hughes arranged with his secretary for Wenzell to go to luncheon 
with him and Burns, presumably the Economic Adviser to the Presi- 
dent.” He admitted, however, that he never consulted any TVA 
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officials for information or comment—nor had Dodge or Hughes con- 
sulted them.” 

On his examination Wenzell had the following colloquy with Senator 
Anderson: 


Mr. WenzeE tt. I conferred with no one except people in 
the Bureau of the Budget. 

Senator ANDERSON. As a matter of fact, you would have 
the Bureau of the Budget go out and get the figures and 
bring them back to you, so that your name did not appear 
in it; did you not? 

Mr. Wenzeuu. Not necessarily. 

Senator ANDERSON. Did you not have the people from the 
Bureau of the Budget running to the Tennessee Valley 
Authority steadily for figures? 

Mr. Wenzetu. No, sir. 

Senator ANDERSON. They never went down to get your 
figures? 

Mr. WenzELL. I imagine they may have gotten figures for 
me, but they were not running back and forth, so far 
as I know, sir.” 


This testimony is in sharp contrast not only to the above extract from 
Donnelly’s weekly activity reports but also to these: 
June 15-19, 1953: 


Had a 2-hour conference with Mr. Wenzell on June 19 in 
reference to the 26 various contracts which Alcoa has had 
with TVA. Also requested names of utility companies who 
have sold or purchased or interchanged power with TVA over 
last 5 years, also amount to or from each company and sale 
price. 

June 22-26, 1953: 


Met with J. Clark, budget officer, and Mr. Kampmier, 
Assistant Chief of Power Division of TVA, on some questions 
which Mr. Wenzell asked me to take up with them. 


June 29—July 2, 1953: 


Spent about 9 hours with Mr. Wenzell on TVA and at Miss 
Zook’s request secured many pamphlets, reports, etc., for him 


from TVA- 


There is no doubt whatsoever that Wenzell’s presence and activity 
at the Budget Bureau in 1953 was a closely guarded secret. Otherwise 
as Senator Langer suggested to him, he would have conferred with 
others than the eople at the Budget Bureau * and he would not 
have been obliged to send Donnelly to TVA for information. More- 
over, Dodge called Schwartz and McCandless to his office in May of 
1953 when Wenzell came to do his study and Schwartz thereafter 
warned his staff that Wenzell was doing confidential work for Mr. 
Dodge and they were not to let anyone know of his presence. They 
were srecifically instructed not to inform TVA.” 
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Although Dodge testified that he did not ask Wenzell for the rec- 
ommendations,” but only a factual study, he submitted the report 
with the reaction of its recommendations intact to the President and 
to Herbert Hoover, both of whom, according to Dodge, were favorable.” 
It is interesting to note that the Hoover Commission’s final task force 
report on TVA, released some time after this date, contained recom- 
mendations which were to a large degree significantly similar to those 
of Wenzell’s report. 

The insistence of Dodge to Senator O’Mahoney®™. that in hiring 
Wenzell he did not have in mind substituting private for public 
power in the Tennessee Valley, is difficult to credit. Not only 
Wenzell’s report but the detailed requests he made of Donnelly “ 
in May of 1953 indicate that the main purpose of Wenzell’s employ- 
ment was to study power costs. Since Dodge bad eliminated the cost 
of the Fulten steam plan from the 1954 budget,® it seems fair to 
believe, despite his denial, that he brought Wenzell to the Budget 
Bureau to analyze TVA power costs so as to be in a better position to 
substitute private power at the first opportunity. Robert Donovan 
in his recent book says as much.* Unlike this subcommittee he speaks 
after examining the files at the White House and talking to the people 
there. , 

This report of Wenzell’s was one of the documents that had been 
continuously withheld from this subcommittee in spite of Hughes’ 
testimony on the first day of the hearings—June 27—to the effect 
that all the papers in the Budget Bureau would be made available to 
the subcommittee.” It was not until Wenzell stated that he had no 
objections to his report being made public, and Senator Butler had 
personally appealed to the President on July 8, 1955, that the sub- 
committee was able to procure a copy of the report. Testimony also 
revealed that a copy had been given to Woods for his perusal by 
Wenzell shortly after its completion in 1953,*° and had been retained 
in Wenzell’s First Boston offices until June of 1955.” 

Hughes gave the subcommittee the impression on June 27, 1955, 
that they would be free to examine at the Budget Bureau all pertinent 
papers in accordance with the statement of the President at his press 
conference of August 18, 1954. However, when the staff of the sub- 
committee called at the Budget Bureau on June 28, 1955, inspection 
of the documents was refused and this was followed by a letter of 
refusal to Senator Kefauver.* 

Quite unexpectedly on December 5, 1955, when Hughes appeared 
for the second time, he produced— 


every single piece of paper from the files of the Bureau of the 
Budget which was prepared by a person in the Bureau and 
which constitutes a contemporaneous record of the contact 
with Adolphe H. Wenzell between May 15, 1953, when Mr. 
Dodge first talked with Mr. Wenzell about the proposed study 
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of TVA, and April 10, 1954, when we had our last contact 
with him on his second assignment.” 


One might expect that the papers thus produced would be all those 
at Budget pertaining to Dixon-Yates but Hughes said “I did not send 
any document that would go to the President.’’ As to those, such as 
a memorandum he apparently sent to the President commenting on 
the speech in the Senate of Senator Hill on February 18, 1954, Hughes 
said he regarded as privileged communications. 

It was in December 1953 that the administration first took steps 
to implement its policy of procuring a private power source to meet 
the additional demands on TVA.“ The estimated increase of the 
power needs in the Tennessee Valley area in conjunction with the 
anticipated energy requirements of the Atomic Energy Commission’s 
Paducah plant indicated that by 1957 the TVA would need an addi- 
tional 600,000 kilowatts of power.“ President Truman, in his budget 
message of January 9, 1953, had asked for funds to enable TVA to 
build a steam plant to supply the needed electricity.“ President 
Eisenhower, shortly after taking office early in 1953, announced that 
he was going to eliminate the appropriation request for the TVA 
plant.“ Confirming this in his budget message of January 21, 1954 
(for the fiscal year 1955), the President stated that arrangements were 
being made to reduce, through private power sources, existing com- 
mitments of TVA to AEC.“ 

Early in December 1953, Budget Director Dodge instructed AEC 
Chairman Lewis Strauss to proceed to investigate the possibilities of a 
private source of power.“ TVA was not requested to negotiate for 
the private power to be supplied to it because, according to Dodge, 
“they had always taken the position that they wanted to build it 
themselves,’’ 

As Hughes put it, “the original decision’? was made to find “proper 
electric energy sources in the TVA valley without incurring additional 
governmental expense for steam plants.’’ And he says, ‘“This came to 
me as a finished job by Messrs. Dodge and Strauss * * *.” ™ 

AEC Deputy General Manager Walter J. Williams met with J. W. 
McAfee, president of Union Electric Co. and Electric Energy, Inc., 
to discuss the interest of McAfee or other private parties in furnishing 
the additional source of power. McAfee, although not expressing 
interest himself, did contact Edgar H. Dixon, president of Middle 
South Utilities, Inc., who offered to make a proposal to AEC." 

At a January 14, 1954, meeting at the AEC, Budget Bureau and 
AEC officials discussed Dixon’s suggestion of a Memphis site for a 
proposed powerplant.” It was on this same day that Hughes tele- 
phoned Wenzel in New York requesting him to come to Washington 
to attend a large meeting to be held at the AEC on January 20." 
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This was the beginning of Wenzell’s second period of service as a 
consultant to the BOB. Hughes, when questioned by the sub- 
committee as to why he had again called Wenzell, 3 months after he 
had apparently finished his work, answered: 


because he was still, as far as I was concerned, sort of a 
consultant, inactive consultant, of the Budget Bureau and 
we had nobody who knew the particular type of information 
that he was an expert on.” 


After vigorous questioning and indecisive answers, Hughes eventually 
testified that he wanted Wenzell to advise him on such matters as 
interest costs and equity-debt ratios.” 

Wenzell on January 18 arrived in Washington and conferred with 
Hughes. Later that day, on an appointment made for him by 
Hughes, Wenzell met with Strauss in the latter’s AEC offices.* 
Concerning this meeting there is a direct contradiction of testimony: 
Wenzell maintained that he described himself to Strauss as a repre- 
sentative of the BOB,” while, on the other hand, Strauss testified 
before the Joint Congressional Committee on Atomic Energy (July 
13, 1955) that Wenzell at that time held himself out as a representa- 
tive of the First Boston Corp.® Neither of these two meetings on 
January 18 were disclosed in the chronologies officially released by 
the AEC and BOB on August 21, 1954, purporting to set forth in 
full all of the events in the development of the Dixon-Yates contract. 
These chronologies were issued as a result of the President’s press 
conference statement on August 17, 1954, to the effect that the Dixon- 
Yates story is an open book and that all papers on it would be made 
available to those who wanted to see them.™ 

On January 19, after “someone” in Strauss’ office called Wenzell 
confirming the important meeting to be held at the AEC the following 
day (January 20), Wenzell requested Paul Miller, an associate and 
assistant vice president of First Boston Corp., to join him on his trip 
to Washington.® Wenzell testified that Miller accompanied him as a 
personal adviser." Miller admitted, while being cross-examined dur- 
ing the SEC debt finance hearings, that he had “certainly” hoped that 
First Boston would get the financing business from Dixon-Yates.™ 
Furthermore, Woods testified before this subcommittee that Miller 
came to Washington as a “First Boston man.” ® Wenzell, together 
with Miller, after arriving in Washington on the 19th conferred with 
AEC officials regarding the impending meeting on the 20th with 
McAfee and Dixon.“ Both, upon signing the required ‘“‘Visitor’s 
door registration” on entering the AEC Building, listed as the or- 
ganization they were representing, ‘“‘First Boston Corp.” © Wenzell 
followed this practice on all subsequent occasions.” 

Two meetings were held on January 20. The first, in the offices of 
the AEC, involved Strauss, AEC officials, Wenzell, Miller, McAfee, 
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and Dixon.” The discussions concerned whether private utilities were 
ready to organize a block of power, and the advantages of a Memphis 
site over one at Paducah, Ky., the location of the AEC plant.“ The 
apparent motive behind the Memphis site was that the private power 
supplied to TVA in that area could be utilized to meet TV A’s growing 
obligations to the city of Memphis.” This would reduce the power 
demand on TVA sufficiently to allow them to meet AEC’s require- 
ments. ‘The officially released chronology recorded this meeting and 
all its participants except Wenzell and Miller, whose names were 
deleted.” 

Members of the AEC staff, with Wenzell, Miller, McAffee, and 
Dixon, met in a second meeting in the afternoon with Hughes and 
BOB officials at the latter’s office to discuss the same matters." Again 
Wenzell’s and Miller’s names were omitted from the released record. 
Furthermore, Hughes, although admitting that the meeting was a 
highly private one,” testified that he never met Miller,” and stated 
that he did not know whether Wenzell was present.“ On the other 
hand, Wenzell and Miller unequivocally stated that they attended 
this meeting, Miller testifying that he was introduced to Hughes.” 

Recalled to the stand on December 5, 1955, Hughes in a prepared 
statement said that while he must have been introduced to Paul Miller 
on January 20, 1954, “I do not recall him, and I believe that that was 
the only occasion when he visited my office.”’* Miller’s explanation 
of why Wenzell wanted him makes clear that First Boston wanted the 
financing business. At one point Miller testified: 


Mr. Wenzell felt it would be a good plan if I were to be 
there to aid him in his job.” 


When Senator Kefauver pointed that both Wenzell’s and Miller’s ex- 
penses were charged to First Boston so that Miller was on company 
business, Miller replied: 


As it turned out the business eventuated; there was no 
business when I got here.* 


At another point Miller said the “thinking” at First Boston was that 
the Dixon-Yates deal— 


showed the potentiality of being a large piece of financing, an 
interesting piece of financing which would attract notice 
among private utility executives, and we were glad to be 
associated with it whether we got a fee or not.” 


Before the SEC, Miller very frankly stated that in accompanying 


Wenzell to Washington he “certainly had hoped’ that First Boston 
67 305-306. 
68 306. AEC chron: 924. 
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would get the financing business and added ‘‘We were all going in the 
same direction.” ® And before the subcommittee Miller explained: 


Mr. Wenzell presumably thought that if a block of power 
was going to be supplied, my knowledge of the Ohio Valley 
transaction might be of use to him, in his function, which was 
to keep an eye on things from the Budget Bureau’s point of 
view, and as I understand it, to push the project along.®! 
(Emphasis supplied.) 

And before Miller came, Wenzell received approval from Woods or 
Linsley of First Boston.” 

Between January 20 and January 30, Wenzell, at the request of 
Hughes, met in New York * with T. G. Seal (vice president of Ebasco 
Services, Inc., the concern that was to manage and construct the 
powerplant to be created by Dixon and Yates to carry out their 
contract with the Government) and Paul O. Canaday (vice president 
of Middle South Utilities, of which Dixon was president). As to 
this meeting and the series to follow, Wenzell testified that— 


my instructions from Mr. Hughes were to meet with these 
gentlemen and try to do everything I could to help advance a 
written proposal, which was to come out. * * * Sol attended 
meetings and answered questions and tried to advance any- 
thing that would move along a proposal, which, as you know, 
finally came to fruition on the 25th of February.* 


These meetings also were entirely omitted from the official 
chronologies. 


Some time around February 1, Wenzell and Dixon met on a plane 
between Washington and New York. According to Wenzell they 
discussed certain financial problems of the Dixon-Yates venture, 
notably interest rates, and a timetable regarding the impending 
Dixon-Yates proposal.“ Dixon, however, claimed this discussion 
was limited to financial conditions generally.’ It was at approxi- 
mately this time that Dixon requested Wenzell to look into the 
‘money market’ for him and to consult his associates at First 
Boston.® 

On February 1, Wenzell, “representing the Budget Bureau’’, met 
with Dixon, Seal and Canaday in New York to discuss the planned 
proposal. On February 5,” and on the 10th," Wenzell, at Hughes’ 
and Dixon’s request, met with three of his associates at First Boston 
to discuss interest rates and equity-debt ratios. On ced 8, 
Wenzell met. with Kenneth D. Nichols — manager, AEC), 
McCandless (staff, BOB), Dixon, Seal, and Canaday.” On February 
13 or 14 Wenzell attended a meeting at Dixon’s office with Dixon, 
Canaday, and Seal.” 
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At about this time, according to Dixon, he first became concerned 
over Wenzell’s dual role and the possibility that a question might be 
raised concerning his ‘‘conflict of interest.””" Dixon discussed this 
matter with his counsel, Daniel James, of the Cahill, Gordon law firm, 
who suggested that although “it was just a business matter,” he 
(Dixon) should advise Wenzell to take the matter up with the First 
Boston Corp. and their counsel and possibly discuss it with Dodge 
or Hughes.” 

Dixon maintained before the subcommittee that even though he 
was confident that there were no improprieties involved, his motive 
was merely to avoid possible ‘‘embarrassment” for First Boston Corp. 
and the Bureau of the Budget.” Dixon testified that he did bring 
the matter to the attention of Wenzell, who later reported back to 
him that he (Wenzell) had consulted counsel and had been assured 
that there was nothing about which to be concerned.” Wenzell 
testified, however, that when he had consulted First Boston’s counsel, 
Sullivan and Cromwell, on February 26, he was told to sever his 
relationship with the BOB as soon as possible.” Arthur Dean, of 
Sullivan and Cromwell, confirmed this in testimony before the sub- 
committee.” Concerning this matter, Dixon and his counsel, James, 
testified that sometime later they raised the question of Wenzell’s 
dual role with Hughes and James and told Hughes that there was a 
policy question to be seriously considered and that— 


it was extremely unwise for that reason to have Mr. Wenzell 
in the Bureau of the Budget if there was going to be any con- 
sideration of his firm as financial agents for the dealings of 
the company with the insurance companies and the banks.”’ '° 


Recalled, Hughes swore “he had no recollection of any conversa- 
tion” as that to which both Dixon and James testified. Hughes said 
he had read their testimony and commented “I do not know what 
they said. If they said anything—but nothing registered that they 
were talking about.” ™® 

Eugene A. Yates (president, Southern Co., a utilities holding com- 
pany) at a meeting on February 19, with Dixon and Wenzell in South- 
ern Co.’s New York offices conferred about Southern Co.’s joining 
Middle South Utilities in making the power proposal to the AEC." 
And on February 20 Yates informed Hughes and Nichols of this 
development.!® 

The official chronologies record a meeting of February 23 at the 
AEC in which Dixon and Yates discussed the letter they were planning 
to send to the AEC “pertaining to their proposal for furnishing power.”’ 
The chronologies fail to record, however, Wenzell’s presence at this 
meeting which reviewed the entire proposal that was going to be 
submitted to the AEC on February 25."* Even more significant is 
the chronologies’ omission of the discussion of a draft letter drawn up 
by Wenzell concerning the financing of the Dixon-Yates proposal.' 
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The information in this letter was the basis of the financing provisions 
of the Dixon-Yates proposal. In fact, except for one paragraph, it 
was identical to an April 14 letter from First Boston to Dixon upon 
which the ultimately accepted offer was based.“ Even though the 
draft letter was addressed from the First Boston Corp. to Dixon, 
signed by Duncan R. Linsley (chairman, executive committee, First 
Boston) and drawn up in First Boston’s offices, Wenzell testified that 
he drafted the letter as ‘a representative of Bureau of the Budget.” 1” 

Wenzell, according to his testimony, began to worry about his dual 
role at approximately this time," ‘and conferred with Hughes on 
February 23 concerning his relationship in the Dixon-Yates matter. 
He told Hughes that since the project was taking form and a defini- 
tive plan might evolve, “the fact that I had been working on it”’ might 
cause some embarrassment later on.’ Wenzell related to the sub- 
committee that Hughes replied to the effect that he did not think 
the problem was so serious as Wenzell did and indicated that Wenzell 
was exaggerating its importance.'”® 

On his recall to testify on December 5, 1955, Hughes frankly 
acknowledged that, in February, Wenzell had asked him “if anything 
eventuated on this, would the First Boston be shut out as a participant 
in any financing syndicate?’ Hughes says he replied: ‘‘ Well, I don’t 
know. You will have to check that back with your own people and 
then talk to Mr. Dodge about it.”” ™ 

Senator Kefauver inquired whether Hughes had talked “with 
Sherman Adams or anybody at the White House about Mr. Wenzell’s 
position with the First Boston.’”’ Hughes replied: 

I am afraid I will have to bring up that old question which 
has been hammered out before on the privilege of communica- 
tions with the White House.'” 

The Senator then said: 

Even in the face of the President’s apparent desire that 
all the cards be put on the table here, face up? 

but Hughes replied: 

We have put all the cards on the table, so far as we are 
concerned. I do not think we can put the cards on the 
table about somebody else unless either the President tells us 
to, or tells them to or they do it themselves."* (Emphasis 
supplied.) 


When Senator Kefauver reminded Hughes at the December 5 
hearing that on the first two hearings in June, he had testified freely 
as to what he said to the President and what the President said to 
him, Hughes remarked: 


Well, I think that under the present circumstances, I 
should not have testified about anything I said to the 
President, and I do withdraw that."* 


Subsequently, on the suggestion of James Coggeshall (president, 
First Boston), Wenzell on February 26 consulted Sullivan & Cromwell 
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on the possible ‘conflict of interests” involved.'® Partners Dean and 
Raben of the law firm advised Wenzell that he should at once com- 
pletely sever his relationship with the BOB.'"® The attorneys also 
advised that First Boston should seriously weigh the propriety of 
signing the draft letter to Dixon drawn up by Wenzell—the letter 
discussed at the February 23 AEC meeting.'” (This letter was never 
formally sent, although Dixon used its terms in his February 25 
proposal ; the virtually identical April 14 letter to Dixon was, however, 
signed by First Boston.) "* Furthermore, First Boston was counseled 
that if it eventually became financial agent for Dixon-Yates, it might 
be advisable to decline any fee for its services." 

Wenzell then conferred with Dodge early in March.'” Before the 
subcommittee Wenzell and Dodge gave contradictory versions of this 
conversation. Wenzell testified that Dodge’s reaction to the dual- 
role problem was that Wenzell was taking the matter too seriously 
and that he need not sever his connection with the Bureau at this time 
since there were yet many meetings and discussions at which he wanted 
Wenzell present." Dodge, on the other hand, testified that he told 
Wenzell at the time to terminate his services as soon as possible, since 
it could be embarrassing to the Government if it eventuated that First 
Boston, whose vice president was working for the Bureau, later be- 
came financial agents for Dixon-Yates.'” Notwithstanding the con- 
cern over his dual role on the part of himself, Dixon, First Boston, 
their counsel, and the Budget Bureau, Wenzell continued to represent 
the BOB in the negotiations through April 10, 1954." 

The first formal proposal to supply power was submitted to the 
Atomic Energy Commission by Dixon-Yates on February 25, 1954." 


This was followed by a joint study and several meetings on the part 
of BOB, AEC, and TVA. The Budget Bureau, in its review, prepared 
a memorandum on the pres for Hughes on which Seal of the 


Dixon-Yates group aide Seal was also called in for consultation 
by the AEC during its study. (Access to this BOB memorandum 
was denied the subcommittee during its hearings.) As a result of its 
analysis, TVA notified BOB and AEC thai the cost figures and 
resultant expense to the Government of the proposal were excessive.'”* 
On March 1, 2, 9, 14, 16, and 23, Wenzell was in Washington par- 
ticipating in the review of the first proposal and in the attempt to 
revise and improve it.” Dixon and Yates also attended many of the 
review meetings,’” and according to Wenzell, Dixon based a substan- 
tial part of his revised April 10 proposal on discussions with Wenzell 
during this period.’” It was on March 24 that the BOB formally 
notified Dixon-Yates that the figures in their proposal were too high.'” 
As a result of the BOB’s request that their cost of construction esti- 
mates be refigured, Seal on April 1, submitted revised figures. 
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As appendix IIT to this report some 30 sets of documents produced 
by Hughes on the December 5, 1955, hearing are analyzed in detail. 
Study of them reveals that during this critical period between the 
making of the February 25 proposal that was rejected and the April 10 
proposal that was accepted, Wenzell was active in two ways. At 
Budget he revised the staff memo as to the first Dixon-Yates pro- 
posal so as to give it a more favorable presentation to TVA just as 
Senator Lister Hill had charged on the Senate floor on February 18, 
1955. At the request of Budget, Wenzell conferred with Dixon- 
Yates to see that they presented a revised proposal on April 10 that 
was more acceptable than the first. 

Wenzell’s changes in the staff memo of the Budget Bureau appear 
to have been made over the objections of the career employees at the 
Budget Bureau. Far from his being a ‘‘courier’’ or a ‘‘technical’’ 
adviser or unimportant person as represented by Hughes and Cook 
of AEC, Wenzell, as consultant to the Director of the Budget, was 
the man who had final say as to this vital staff memo and he was the 
man that not only AEC but also Budget depended upon to get 
Dixon-Yates to revise their figures and come up with the offer of 
April 10 at a cost of approximately $149 per kilowatt as against the 
$200 per kilowatt offer of February 25." These Budget Bureau 
documents establish that Wenzell was not only an adviser to the 
Bureau on ‘technical’? matters but he actively negotiated, both at 
Budget and with Dixon-Yates. 

According to the official chronologies, on April 3 a meeting was held 
at the Budget Bureau in which the Dixon-Yates group was asked to 
submit a new proposal in the light of the revised construction estimate. 
However, Wenzell, whose name was again deleted from the record, 
revealed, before this subcommittee, that at this meeting the entire 
second Dixon-Yates plan (to be submitted on April 10) was discussed 
and reviewed in detail." On this same day Wenzell was also called 
in and told, in a conference with Nichols and Cook: 


that it appeared that the Dixon-Yates people were now 
getting within the range of possible discussions and suggested 
that Wenzel encourage the Dixon-Yates group to refine their 
figures and to come up with a proposal." 


This request of Wenzell by Nichols was revealed in a letter to the 
subcommittee during the inquiry, the same letter in which the AEC 
admitted deleting several events from its official chronology, including 
this meeting, and the names of Wenzell and Miller because— 


neither of them participated in any degree whatsoever in the 
negotiations leading to the present contract * * *.1% 


(A memorandum regarding this April 3 Wenzell-Nichols conference 
was refused the subcommittee by the AEC.) April 3 has also been 
reported as the date on which Wenzell was to have officially terminated 
his services for the Bureau of Budget." 
Asked about this April 3 request by Nichols of AEC to Wenzell, to 

“encourage the Dixon-Yates group to refine their figures” and come 
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up with a new proposal, Hughes on December 5, 1955, when questioned 
by Senator O’Mahoney, remarked: 


I was very surprised to hear that there had been a memo- 
randum found where Nichols said he had asked Wenzell to 
speed up negotiations with Dixon-Yates.'* 


But Hughes stubbornly insisted that,so far as the Budget Bureau 
knew, Wenzell had nothing to do with negotiating the Dixon-Yates 

contract.“* Hughes said he did not know Wenzell was to encourage 
Dixon-Yates.' Hughes denied that negotiations with Dixon-Yates 
were part of the “technical”? matters for which Wenzell was em- 
loyed.'* Hughes never knew he was a “negotiator.” '” As for 
Venzell’s acting as a “negotiator” for AEC, Hughes said: 


I have enough to do to find out what the Budget Bureau 
does, without trying to find out what the AEC does.’” 


This December 5, 1955, testimony of Hughes is all the more remark- 
able as it follows testimony by Wenzell that starting in January on 
his recall as a consultant by Hughes, at Hughes’ specific direction, he 
met from time to time starting in late January and continuing down 
to April with Dixon and Yates and their assistants to formulate a pro- 

— that would be satisfactory to both AEC and the Budget 
ureau.’ As he said: 


I think Mr. Hughes and the Bureau looked to me to make 
sure any figures used in there were really sharpened right 
down.'” 


His presence at these many meetings, he said— 


was the advance the policy that the Bureau of the Budget 
had adopted prior to that time, and trying to see if a proposal 
could be worked up.’ 


As Wenzell put it: 


My instructions from Mr. Hughes were to meet with these 
gentlemen and try to do everything I could to help advance a 
written proposal, which was to come out, and which had been 
verbally agreed upon by Mr. Dixon at the January meeting.'“’ 


In the face of this testimony by Wenzell, the denial by Hughes that 
he knew Wenzell was acting as a negotiator for Budget as well as 
AEC cannot be accepted. But not only does Wenzell say he acted 
as a go-between with Pison-Vedes and AEC but one of the documents 
from the Budget Bureau files produced by Hughes on December 5, 
1955, corroborates Wenzell. eporting a meeting at the Budget 
Bureau on March 9, 1954, with respect to the February 25 proposal 
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of Dixon-Yates, James F. Grahl said that a conference of Belcher, 
McCandless, Warner, Donnelly, Wenzell, and himself decided— 


that Wenzel [sic] would contact Seal (or Dixon?) to deter- 
mine whether the private utilities could revise their proposal 
so as to narrow the gap between their costs and TVA’s.'* 


On March 17, 1954, Grahl reports in another memo that the final 
analysis of the February 25 proposal by the Budget Bureau was mime- 
ographed and he delivere 4 one to Wenzell in exchange for a typewritten 
copy that had been given to Wenzell. Wenzell was then “in the Di- 
rector’s conference room’ and he introduced Grahl ‘to the men he 
was meeting: Messrs. Dixon, Yates, Canaday, Berry, and several 
others whose names I did not catch.” '” 

These two memorandums of Grahl were of course part of the docu- 
ments refused the staff of the subcommittee by Hughes on June 28, 
1955, and can be found in their entirety in appendix IIT to this report. 
With the other documents analyzed there, they establish that Wenzell 
was delegated by Hughes to pass on the staff memorandum of the 
Budget Bureau as to the first proposal of Dixon-Yates and to get them 
to revise their figures in their second proposal so as to be acceptable 
to Budget. Wenzell was not advising only on “technical”? matters. 
Despite Hughes’ testimony, the documents in appendix III establish 
he was ‘‘negotiating” with Dixon-Yates for.an acceptable proposition 
with the blessing of both AEC and Budget. Hughes ought to be as 
much ‘‘surprised”’ by these memorandums as he was with’the AEC 
memo of Nichols. In his two letters to Senator Hill, Hughes had 
given the date of the termination of Wenzell’s employment as first, 
March 2, and then April 3, 1954." But on his recall Hughes ace epted 
April 10, 1954, as the termination date." This is the one to which 
Wenzell himself testified.’ 

Although the official chronologies contained no mention of either 
Wenzell or Miller, it was admitted in testimony by Cook that the 
original drafts contained the names of both, which were intentionally 
omitted in subsequent drafts.“* It was on August 21, 1954, that the 
Bureau of the Budget released its “Record of Procedure and Develop- 
ment of AEC Power Contract’ simultaneously with the AEC’s 
“Sequence of Principal Events in Connection With Power Supply for 
Paducah To Replace Power Now Being Furnished by TVA.” These 
detailed chronologies, ostensibly of all events and persons connected 
with the formation of the Dixon-Yates contract, were issued in 
response to President Eisenhower’s press conference statement of 
August 17," to the effect that the entire matter is an open book and 


any one of you here present * * * go to the Bureau of the 
Budget, or to the Chief of the Atomic Energy Commission, 
and get the complete record from the inception of the idea to 
this very minute, and it is all yours * * *,)% 


Cook, in compiling the released record of events for the AEC, used 
a draft memorandum chronology drawn up by Walter J. Williams 
(Deputy General Manager, AEC) on January 31, 1954, just before 
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Williams terminated his services with the AEC.'* This memo, which 
included specific reference to Wenzell and Miller,” and Cooks’ 
first draft, were discussed with William McCandless of the Bureau 
of the Budget, who “suggested’’ that their names be deleted."* Cook 
checked with Nichols, who concurred in the “suggestion,” '” and 
thereafter the names of Wenzell and Miller were stricken from all 
future drafts, and from the final release of both agencies. Cook ad- 
mitted in testimony before this subcommittee that these names were 
the only ones that the Bureau of the Budget asked be stricken from 
the original records.” A letter from this subcommittee of July 18 
requested of Kenneth Fields, General Manager of the AEC, all prior 
drafts and memorandum used in the compilation of the released AKC 
chronology, as well as other specified documents."" Following the 
letter, three meetings were held at the AEC offices to formulate a 
reply (July 19, 20, and 21) at which both Fields and Cook were 
present.’ Upon inquiry of subcommittee.Assistant Counsel Arthur 
John Keeffe as to when the documents would be forthcoming, Fields 
replied that ‘‘after some modifications’? the Commission would make 
the documents available."* The next communication received by the 
subcommittee was a letter of July 21, stating that since the documents 
were “working papers within the Commission’’ and therefore ‘“con- 
stitute privileged communications within the executive branch,’ the 
Commission declines ‘‘to comply with your request’’.'“ Fields testi- 
fied that there had been conversations between the AEC and the 
Executive, but that he had been instructed by the Commission to 
claim ‘‘privilege”’ and to decline to answer any subcommittee questions 
regarding the nature or content of these talks." He further stated: 
“It is certainly my personal opinion that every significant and major 
aspect of all this matter should be revealed,’ but continued, “I don’t 
feel at liberty to do so myself, sir’’.'® 

The second, and ultimately accepted Dixon-Yates proposal was 
formally submitted to the AEC on April 10, 1954." The cover 
letter from Dixon accompanying the proposal concluded: 


We have received assurances from responsible financial 
specialists expressing the belief that financing can be arranged 
on the basis which we have used in making this proposal * * * 
our offer is conditioned on the arranging of such financing." 


It was established in testimony that this paragraph referred to the 
information conveyed to Dixon by Wenzell.'” 

Up until this early April period the only person from First Boston 
that Dixon had talked to and dealt with was Wenzell.'” Yet Dixon 
testified during the SEC equity financing proceedings that the initial 
person he talked to of First Boston Corp. in February 1954 was 
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Linsley.'” He further testified that all his dealings with First Boston 
during this early period were “either directly or indirectly with Mr. 
Linsle: »y,” and that he had had conversations with Linsley with respect 
to the financing basis of the first Dixon-Yates proposal during Febru- 
ary. Th \roughout the SEC equity hearings (December 1954) Dixon 
talked only of Linsley in regard to First Boston dealings and never 
mentioned Wenzell’s name. During the later SEC debt hearings 
(June 1955, after Wenzell’s name had been brought to the attention 
of the Senate) Dixon again volunteered only Linsley’s name, but under 
vigorous cross-examination admitted, “Wenzell was in one or two of 
the earlier meetings” and “I didn’t seek his views on financing. * * * 
I never discussed a financing plan with him.’’'® He also stated that 
he did not know the nature of Wenzell’s work for the BOB; '™ and at 
another point testified “I don’t know what I talked to Mr. Wenzell 
about. They were casual conversations.” ' In contrast to Dixon’s 
narrative, Linsley testified that he was on vacation from his First 
Boston offices during the entire month of February; '® he never even 
heard of “‘Dixon-Yates’’ until late March or early April 1954; further- 
more, that the first meeting with Dixon that he could remember was 
on April 14. Wenzell corroborated Linsley when he testified that 
during this period (February through April) he was the “mouthpiece 
for First Boston” in the Dixon-Yates matter.’” Confronted by the 
subcommittee with Dixon’s sworn statement that he was ignorant of 
Wenzell’s work for the Budget Bureau, Wenzell, nevertheless, testi- 
fied under oath that he specifically informed Dixon as to his work.'” 
Dixon attempted to dismiss the apparent contradictions and to mini- 


mize the ostensible prominence of Wenzell both as a participant in the 
many Dixon-Yates-Government meetings and as a financial adviser 
by maintaining that he (Dixon) was under the impression that Wenzell 
was doing nothing more than conveying Dixon’s request to Linsley 
and the First Boston staff and bringing back the answers—that is, 


” ‘é 


merely acting as a “courier” and a “messenger boy.” ?” As far as 

Wenzell’s role in the various discussions was concerned, Dixon ex- 
’ 

plained that Wenzell was merely an “‘observer.’’ '* 

After Wenzell relinquished his official ties with the BOB, he con- 
tinued to meet with the Dixon-Yates people, now exclusively as a 
representative of First Boston.'*' Concerning his activities following 
April 10, he testified that he “assumed” that First Boston would do 
the Dixon-Yates financing." 

Shortly before May 7, 1954, the investment underwriting firm of 
Lehman Bros., according to Dixon’s testimony, approached Dixon with 
an offer to become financial agents for the Mississippi Valley Gen- 
erating Co.'* (the company to be created by Dixon-Yates to carry 
out their contract with the Government), i. e., to participate in the 
placing of MVGC’s debt securities. Dixon further stated that Leh- 
man’s services were offered on a ‘‘nominal or no fee’’ basis, as a “‘public 
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service,” '** but admitted that this was the first time in his experience 
that any investment banking firm had ever offered to negotiate a stock 
or bond issue without taking a fee." On May 11, after a May 7 
meeting in First Boston offices arranged by Woods and Dixon to dis- 
cuss a program for placing MVGC’s debt securities," Woods, Cogge- 
shall, and Dixon met to make the final arrangements for First Boston to 
take on the financing of MVGC in association with Lehman Bros.’ 
Woods testified that he was quite reluctant to join with Lehman 
Bros. in this venture, but agreed to do so only on the insistence of 
Dixon."® 

The most significant and revealing aspect of this agreement was the 
inclusion of the terms that any fee be divided 60/40 between First 
Boston and Lehman Bros., with the former receiving the larger share.’ 
Woods and the other First Boston officers, and Dixon, have consist- 
ently maintained throughout that First Boston from the beginning 
had never intended to take a fee for its services to the Dixon-Yates 
group. Woods testified that even as early as the date of the agree- 
ment with Dixon, May 11, in spite of the 60/40 fee provision contained 
in it, he was seriously considering forgoing the fee,’” but that he 
did not bring the subject up at that time because he first wanted to 
discuss the matter with his associates at First Boston, some of whom 
resisted giving up a fee. He gave as his reason for his concern over 
the fee the fact that it was he who had first initiated the discussion 
with Dodge on May 11, 1953, in which he had offered to help the ad- 
ministration in its pursuance of its private power policy and had agreed 
to make available the services of Wenzell to the BOB.” It was testi- 
fied that Woods and Linsley had first discussed the fee question on 
May 25.’ Linsley had related during the SEC proceedings that 
there were three reasons for First Boston’s concern over the fee, one 
of which was Wenzell’s dual role of consultant to the Bureau while at 
the same time holding the position of vice president and director of 
First Boston.“ Notwithstanding the testimony as to the concern at 
this early date, the minutes of the First Boston executive committee 
do not disclose any discussion of the matter until September 22.'% 
The minutes fail to record any decision on the declining of a fee until 
October 21. It is established that Dixon was not notified of their 
decision until November 17, 1954,'" and not in writing until May 6, 
1955.1% This first written and formal notification to Dixon, accord- 
ing to the testimony, was prepared for Dixon at his request, in prepara- 
tion for his appearance during the SEC debt financing proceedings, 
which were to begin in June of 1955." Sullivan and Cromwell, First 
Boston counsel, were consulted in the preparation of this May 6 letter 
because ‘‘there was considerable spotlight on this matter, and we 
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thought that this letter should be drafted carefully and considered 
carefully.” 

In spite of First’ Boston’s letter of May 6 declining the fee, and 
Dixon’s testimony that Hallingby had received from Miller or Linsley 
of First Boston the November 17 ‘‘no fee’? communication (a conver- 
sation that Canaday himself could not recall ‘‘at all’’),”' Middle 
South Utilities Vice President Canaday, on May 11, 1955, in an ap- 
pearance in conjunction with MVGC’s application before the Arkan- 
sas Public Service Commission, stated that Middle South had ‘“‘used 
the services” of First Boston and Lehman and ‘‘we may pay them a 
feo." 

Confronted with Canaday’s recorded testimony, Dixon, before this 
subcommittee, explained that the entire fee question had not at that 
time been settled because there had been no definitive word yet from 
Lehman Bros. concerning their willingness to decline a fee,” even 
though he had earlier testified that Lehman had offered, from the first, 
to act as financial agents on a ‘“‘nominal or no fee’’ basis. Canaday’s 
explanation of his testimony on May 11 before the Arkansas Commis- 
sion was that he had not seen First Boston’s May 6 letter and therefore 
was not aware that they had definitely declined the fee.” Dixon, 
subsequently (on August 3, 1955), on recollection, corroborated 
Canaday’s explanation while still maintaining that the matter also 
had not been settled with Lehman Bros. by May 11.” 

After the second Dixon-Yates proposal was submitted to the AEC, 
on April 10, 1954, studies were carried on by BOB, AEC, and TVA, 
the latter again objecting to the cost figures proposed. Thereafter, 
on April 24, Hughes sent a memorandum to the President advising 
him of the new proposal and recommending its approval.” At a 
meeting at the White House on June 14, Strauss and Hughes sum- 
marized the April 10 proposal for the President and congressional 
leaders; whereupon the President stated that the AEC would be in- 
structed to proceed with negotiations toward a definitive contract with 
Dixon- Yates.” 

The official chronologies record for the following day, June 15, that 
Hughes presented to the President for his approval proposed letters 
to the AEC and the TVA advising these agencies of the President’s 
decision. This subcommittee learned, however, through the testi- 
mony of Richard W. Cook (Deputy General Manager, AEC) that 
there also was a large unrecorded meeting held at the White House 
the day previous, June 14, 1954, which included, among others, Strauss 
and Sherman Adams (assistant to the President). Cook found it 
very difficult to remember, before this subcommittee, the nature of 
the discussion at this meeting, as well as the dates and details of 
subsequent White House meetings which he testified had occurred.” 
None of these White House meetings was revealed in the official 
chronologies. Finally on June 16, the AEC was ordered by the 

200 3: 97. 

201 919-920 and 934. 

202 933 and 103. 

208 934. 

204 934. 

295 2984-2985. 

2 BOB Chron: 818, 827. 
207 BOB Chron: 827. 

2 BOB Chron: 819. 


209 717-718. 
10 719. 





POWER POLICY: DIXON-YATES CONTRACT 21 


President to negotiate a contract with Dixon-Yates on the basis of 
their April 10 proposal.?" 

Even before the final order to negotiate was given by the President, 
it had become evident that there was consternation among the Atomic 
Energy Commissioners themselves over the prospect of AEC con- 
tracting for power that was to be supplied to TVA. In a letter to 
Hughes dated April 16, a week before Hughes’ memorandum to the 
President advising approval of the Dixon-Yates offer, AEC Com- 
missioners Henry D. Smyth and Eugene M. Zuckert, vigorously 
objecting to AEC’s role in the matter, wrote: *” 


* * * the proposed action involves the AEC in a matter 
remote from its responsibilities. In an awkward and un- 
businesslike way, an additional Federal agency would be 
concerned in the power business. * * * The present proposal! 
would create a situation whereby the AEC would be con- 
tracting for power, not one kilowatt of which would be used 
in connection with Commission production activities * * * 
such a contractual relationship was on matters irrelevant to 
the mission of the Commission. 


It was shortly thereafter, in July, that congressional hearings 
brought out that a third Commissioner had likewise objected to 
AEC’s participation. ‘Testifying at a later date (November 6, 1954) 
before the Joint Committee on Atomic Energy, AEC Commissioner 
Thomas E. Murray stated: 


* * * no one will ever be able to estimate the degree to 
which top level Commission attention has been diverted from 
its grave primary responsibilities by an issue only distantly 
related. And equally unfortunate is the fact that the AKC 
has been needlessly involved in an issue political in nature 
with the result that the nonpolitical character and position 
that the AEC has previously enjoyed has been seriously 
impaired.” 

Murray also commented on Chairman Strauss’ conduct in the pre- 


liminary stages of the negotiations, Turning to him during the Joint 
Committee hearings, Murray bitterly said: 


I am a member of the Atomic Energy Commission with full 
authority. * * * You, as Chairman of this Commission, took 
it upon yourself to start even considering changing the power 
contracts * * * with TVA without consulting your asso- 
ciates.”!4 


At another point in the hearings: 


* * * it was over a month after the Atomic Energy Com- 
mission became involved in the contract under discussion be- 
fore I became aware of this fact * * * .*% 


The opposition of a majority of the Commission was not men- 
tioned in the Hughes memorandum to the President recommending 
approval of the contract.2" On July 22, 1954, upon the revelation 
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that a third Commissioner objected to the arrangement, the President, 
at his press conference, was asked to comment concerning the Presi- 
dent’s power to order an independent agency to take action which a 
majority of its administrators opposed. Replying that he did not 
know of the opposition, he went on to say, however: 


I suppose lots of people would like to get out of exercising 
responsibility, but you had to do it when the chips were 
down * * * the Atomic Energy Commission, I do not 
believe was in the sense that the ICC or FCC was, 


It was something that he was “compelled to take action on and over 
which to exercise supervision.’ *” In regard to the AEC Commis- 
sioner’s discretion in the Dixon-Yates matter, Murray stated in his 
testimony: 

This Commission was faced * * * back in April with a 
proposal that was sent to the Bureau of the Budget from the 
Dixon-Yates group. We were instructed to follow that pro- 
posal. We didn’t have any alternative.” 


As a result of the President’s June 16 directive to the AEC, the 
Atomic Energy Commission on June 30 notified Dixon-Yates that 
their April 10 proposal was satisfactory and that they were prepared 
to open negotiations leading to a definitive contract.” 

Informed of the President’s decision, TVA Vice Chairman Harry 
A. Curtis, in a letter of July 2 to Hughes,” objecting to the directive, 
and pleading for reconsideration by the Administration, stated: 


As you know, TVA had no opportunity to comment in 
advance on the instructions contained in your letters (June 
16) to Mr. Strauss and me * * * we believe them to be 
seriously prejudicial both to TVA and to the interests of the 
Government * * * these instructions should be recon- 
sidered * * * The most serious aspect of this whole arrange- 
ment is the lack of control which the TVA Board would have 
over the costs TVA would incur. The contract would be 
between Dixon-Yates and AEC with the administration 
on its terms exercised by AEC on behalf of the Government. 
Since AEC contemplates that TVA would pay all costs, 
exclusive of taxes, neither AEC nor Dixon-Yates would have 
the normal incentives to insist on economies in construction 
and operation. * * * We fail to see how this Board can carry 
out its responsibilities and be held accountable for efficient 
and economical operations when the crucial managerial 
function of cost control is assumed by another agency—an 
agency with no stake of its own in the efficiency or economy 
of the arrangements, the construction of the facilities, or 
their operation.™ 


The Mississippi Valley Generating Co. was incorporated by Messrs. 
Dixon and Yates on July 19, 1954, under the laws of Arkansas.” 
Dixon, while still president of Middle South Utilities, became president 
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of the newly formed corporation. Section 305 (b) of the Federal 
Power Commission Act of 1953 prohibits an officer of a public utility 
under the jurisdiction of the Commission from becoming an officer of 
another public utility without prior approval of the Commission. 
Dixon, however, did not file for such approval until March 15, 1955, 
which application has not to date been approved. James, his counsel, 
maintained before this subcommittee that Dixon had not violated the 
law since MVGC did not become a “public utility’? upon incorpora- 
tion, but was to become one at a later unspecified time.” 

At the AEC offices, on August 3, a meeting was held between high 
officials of the Atomic Energy Commission and the Securities and 
Exchange Commission (including SEC’s Chairman, Ralph H. 
Demmler) to consider the problems the SEC would have to face under 
the Public Utility Holding Company Act when MVGC came before 
it for approval of its capital and financial structure.” The group 
discussed the problems faced by the SEC before it could grant its 
approval within the framework of the act. One of the hurdles was 
the unorthodox financing debt-equity ratio.” Dixon-Yates proposed 
to supply only 5 percent equity (MVGC’s entire 5 percent common 
stock to be distributed between the sponsoring companies, Middle 
South Utilities and Southern Co.) and to have MVGC raise the 
remaining 95 percent capital by issuing debt securities, whereas the 
SEC had previously announced that companies subject to the act 
should not be financed by more than 60 percent debt. The second 
problem discussed at the AEC-SEC conference was the act’s section 
(c) (2) requirement of “integration,” *” since Southern Co.’s area 
was 150 miles from the planned site of MVGC with no direct transmis- 
sion line planned.” This would make it difficult to fulfill the statu- 
tory requirement that acquisition by existing utility holding companies 
should tend toward ‘development of an integrated”? system.™' An 
additional obstacle facing the group was Dixon’s notice to the SEC 
that Middle South Utilities would be opposed to a requirement that 
it consolidate its financial statements with that of its new subsidiary, 
MVGC. 

Demmler, testifying December 5, 1955, frankly confessed that “one 
of the great quandaries which confronts an administrative agency 
every day”’ is how it can “justify advising somebody whose contractual 
partner is coming before the SEC with a contract that it must pass 
on.” * 

These problems had been brought to the attention of the SEC as 
early as April 9, just before the second Dixon-Yates proposal was 
submitted, when Dixon and officers of Middle South and Southern 
Co. consulted Robert A. McDowell, Director of SEC’s Division of 
Corporate Regulation, concerning the difficulties which their plan 
might encounter under the Public Utilities Holding Company Act.™ 
At that time, the questions discussed involved the interlocking 
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relationships and concentration of contcol provisions of the act as 
well as the problems of “integration” and consolidation of financial 
statements.“* In respect to the latter problem, McDowell records 
in his memorandum of this conference: 


Middle South proposes not to consolidate the financial 
position of “X”’ [which later became MVGC] with itself and 
its other companies, in preparing financial statements for the 
public and for the SEC. Mr. Dixon wanted to be very sure 
that this was understood from the very beginning for if the 
SEC should insist on consolidation, either initially or at a 
later date, this would be a real obstacle to Middle South's 
interest in the matter.” 


Cook of AEC testified that in August 1954, after the August 3 
meeting at the AEC, SEC Chairman Demmler participated in another 
meeting at the White House, which included, among others, Hughes 
and AEC officials, the focal point was again the PUHC Act and 
future SEC proceedings in regard to the Dixon-Yates contract and 
MVGC.** Cook, who testified about this meeting, although he could 
not place its exact date nor the substance of the discussion, related 
that there had been several other meetings at the White House con- 
cerning the contract during this negotiation period.”’ Neither these 
meetings, nor the August 3 AEC conference, are disclosed in either 
of the official chronologies. 

In the period from August 3 through the initiation of the SEC 
equity financing proceedings, December 7, 1954,”* a number of meet- 
ings took place between McDowell and representatives of the Dixon- 
Yates group concerning the financial and capital structure of MVGC 
in light of the PUHC Act.” 

At an important conference on August 29 at the SEC, McDowell 
met with Dixon and Canaday, from which resulted the McDowell 
memorandum to the Commission (dated August 31) outlining the 
substance of the conference and analyzing in detail the difficulties 
the provisions of the proposed contract posed, together with Mce- 
Dowell’s recommendations to the Commission for their expeditious 
handling. A matter of great concern to Dixon was the speed 
with which the contract could be made effective. This required, as 
well as SEC approval, submission of the contract to the Joint Com- 
mittee on Atomic Energy, thereby enabling that committee to con- 

vene hearings if they desired to do so.2 ‘However, Dixon brought 
out at this conference that AEC was having trouble in reac hing an 
agreement with TVA in respect to the latter’s accepting MGVC 
power, TVA refusing to confer with AEC on the matter.*” In his 
memo, McDowell reported to the Commission that this refusal on 
the part of TVA to discuss the contract with AEC has resulted in 
postponement of the Joint Committee’s hearings, because— 


according to Mr. Dixon, * * * the administration feels that 
until that is done {TVA confers with AEC] it would be un- 
wise to convene hearings * * * ** 
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McDowell further explained that the TVA Board consisted of three 
members, but that— 


General Vogel, the new designee as Chairman of TVA, had 
not yet taken office. He will become a Director and Chair- 
man on Wednesday, September 1, 1954. After that Mr. 
Dixon hopes that the position of the TVA Board will be 
clearer * * * With General Vogel’s appointment * * * it 
seems wise to give him time to hold a Board meeting of the 
TVA for consideration of the matter before the Joint Com- 
mittee commences its hearings. Mr. Dixon expects that the 
hearings of the committee will start in about 2 weeks.™ 


In spite of the fact that MVGC power was to be used largely in the 
Memphis, Tenn., area, McDowell’s memo asserts: 

Mr. Dixon says that under no circumstances will he 
permit Mississippi Valley to run its transmission lines into 
Tennessee and thereby be subject in any way to the laws of 
that State. 

In discussing the problem raised by the disproportionate debt-equity 
ratio of MVGC, McDowell advised the Commission: 


Therefore, if the SEC should be unwilling to go along with 
the 95 percent debt and should insist on a lower debt ratio, 
the whole structure of the contract and all of the negotia- 
tions carried on to date would be upset.?” 


And on the “integration” obstacle of section 10 (c) (2), McDowell was 
of the opinion that this would not “be an insurmountable problem” 
and that he— 


doubts it will be necessary for the Commission to rely on 
‘national defense’ as a reason for temporarily disregarding 
the standards of sections 9 and 10. * * * He believes that 
an adequate record can be developed at the SEC hearings 
on the declaration to support favorable section 10 findings, 
though of course it will be up to the Commission which way 
it wants to proceed.** 


In connection with this last observation of McDowell, it is interesting 
to note that he modified his thoughts on the section 10 problem by 
the time he submitted his Division’s “Proposed Findings and Con- 
clusions” to the Commission on January 11, 1955, following his termi- 
nation of the SEC equity hearings in the case.” Instead of recom- 
mending an affirmative finding of “integration’’ based upon the record 
as developed during the hearings, he suggested an implied exemption 
to section 10 in the case of power being sold to the Government on a 
ong-term basis-— 

even though the plant location and place of delivery to the 

Government were well without the territory of the acquiring 

sponsoring company.” 
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This was the method, in conjunction with the “national defense’’ 
justification, finally adopted by the Commission to get around ‘‘inte- 
gration” in their decision of February 9, 1955, approving MVGC 
organization.” 

As forecast by Dixon and McDowell, Gen. Herbert D. Vogel was 
sworn in as Chairman of TVA on September 1. Within 2 days, 
Vogel and AEC General Manager Nichols, after a conference in Wash- 
ington, announced in a joint statement that “a meeting of minds had 
been reached on all fundamental issues’’ relating to the Dixon-Yates 
contract. 

Before this subcommittee,?™ during its 1954 hearings into power 
policy and the Dixon-Yates contract, James D. Stietenroth (former 
secretary-treasurer of Mississippi Light & Power Co., a subsidiary of 
Middle South) testified on September 28 that Hallingsby (assistant to 
Dixon) had told him about a month before, regarding the Dixon-Y ates 
contract, ‘It looks all right. It is on the rails, and the rails were 
greased,’’ 754 

In spite of McDowell’s April 9 meeting with Dixon, the large August 
3 conference between AEC and SEC officials, the meeting at the 
White House shortly thereafter, and numerous other meetings between 
McDowell and the Dixon-Yates group, including the important one 
of August 29 with Dixon, all of these involving the problem of SEC 
approval, McDowell, nevertheless, stated in a memorandum to 
Assistant Attorney General J. Lee Rankin on October 15, in response 
to Rankin’s inquiries concerning SEC approval of MVGC, since the 
SEC will have to pass on this matter after a full record has been de- 
veloped, probably after a public hearing, it cannot state at this time 
what its position would be on this question.™ 

Further intergovernmental meetings were held on Labor Day week- 
end,™ October 18,%' November 7,%* and November 8,” and the 
formal contract between the Atomic Energy Commission and Missis- 
sippi Valley Generating Co. was finally signed on November 11, 1954. 

Demmiler states the Labor Day conference was between him and 
Admiral Strauss. The Shippingport, Pa., water-pressure reactor was 
to be dedicated. Demmler went up on the train with McDowell 7 
and he discussed with Admiral Strauss the problems the Dixon-Yates 
contract would face before the SEC.*' He suggested if the contract 
were signed, it would be easier to get it approved.” He invited 
himself and McDowell to go on the trip. Just as he had gone on 
August 3 to AEC to warn of the problems so he went on Labor Day 
to warn Admiral Strauss.”* Demmler said he did not urge that the 
30-day waiting period in the AEC be rushed and waived but the 
memo he gave Strauss raised the problem of this 30-day delay.™* 

Demmler testifies also that on November 3, 1954, he attended a 
meeting at the White House with General Persons, General Vogel, of 
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TVA, Kuykendall, of FPC, Jack Martin, formerly administrative 
assistant to Senator Taft, and Shanley. Demmler’s purpose was to 
discuss whether the SEC should appear before the Joint Committee 
on the waiver hearing. He advised SEC would not.” 

Just before, on November 4, the contract was presented to the 
Joint Committee on Atomic Energy ™ pursuant to section 164, 
Atomic Energy Act of 1954, requiring that an AEC power contract be 
submitted to the committee for a 30-day waiting period before it 
becomes legally effective. The issue debated at that time was whether 
the committee should waive this period, as it may do under the Act.” 
On November 13, 2 days after the signing of the contract, the Joint 
Committee passed the resolution necessary to waive the 30-day 
period.” 

Shortly before the SEC opened its proceedings into the equity fi- 
nancing of MVGC on December 7, SEC Chairman Demmler con- 
ferred with officials from the AEC, BOB, and the White House 
regarding the scheduling of the hearings.” The SEC was faced with 
the spoblonn of completing its proceec ee before February 15, 1955, 
the date incorporated in the contract as the ‘cutoff’? point beyond 
which neither party could terminate the contract without incurring 
liability, but only if all regulatory approvals were secured by that 

276 NS : foeieed ‘het Onhe: “et. 
date. J. Sinclair Armstrong (present SEC Chairman) testified that 
these meetings on SEC scheduling and clearance resulted in a “darn 
tight ae eee terribly tight schedule.” *' At another meeting, 


held at the White House, on December 2, Chairman Demmler, to- 
aoe with Gerald Morgan (Special Counsel to the President), 


ughes, Rankin, Cook, and William Mitchell (General Counsel to the 
AEC) reviewed the brief attacking the validity of the contract sub- 
mitted to the SEC by counsel for the State of Tennessee.”* The group 
agreed that Rankin and Mitchell would participate in the hearings on 
the question of legality raised in the brief, urging that the SEC should 
ag consider the issue, or, in the alternative, find the contract legally 
valid. 

The SEC hearings were opened on December 7 and continued 
through December 21, culminating in the Commission’s decision of 
February 9, 1955, approving MVGC’s financial structure. 

Examined on December 5, 1955, about his conduct of this hearing, 
Demmler could offer no explanation as to why he excluded any evi- 
dence by the State of Tennessee that the power under the contract 
was not “replacement” power and was not going to the AEC but to 
commercial users in Tennessee.”* Nor could he explain why he blocked 
out efforts to prove the contract differed from the E. E. 1. or O. V. E.C. 
contracts.24 On this hearing the SEC sat en banc. Demmler said 
this was because of the public importance of the case and to hear it 
expeditiously without having to rule on an appeal from the hearing 
examiner. But he could not name any other case where the SEC 
had.sat en banc in the history of the Commission although he said he 
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understood it had been done before. Perhaps there was one other 
case. He could not name it and he knew of no other case in the 2 
years he was at the SEC where the Commission sat en bane.” 

Demmler, like McDowell, insisted that the SEC did not have to 
pass on whether the contract was invalid under any laws, even the 
criminal laws. Whether it was illegal under laws other than the 
Public Utility Holding Act both Demmler and McDowell maintained 
wasvirrelevant before the SEC.2" As McDowell, whose testimony he 
had read when he took the stand, Demmler thus attempted to justify 
his exclusionary rulings on the evidence in the equity hearing. It 
provoked Senator Kefauver to say: 


It is quite apparent here, Mr. Demmler, that you felt that 
the burden was on you and the Commission to work with the 
other agencies of the Government in getting this contract 
carried out and the stock issued. 

I certainly cannot justify and I think there is no way of 
justifying your activity in presenting the hurdles and showing 
how others had gotten over the hurdles to an agency. 

[ think that you participated in getting this arranged so that 
you could follow precedents in approving it. I can see no 
justification for your rulings on evidence that you made 
here. 

It looks to me like you had arrived at a decision that you 
were going to render, and you went far, far afield in my 
opinion in your actions and in your rulings in getting the 
matter around to where you could render that opinion. 

There appears to me to be further evidence of agencies 
working together to get this thing done regardless of public 
policy, regardless of the validity, regardless of the conflict of 
interest involved, and I hope that one thing that will come 
out of this hearing is that there will not be a repetition of this 
kind of thing again.*” 


Earlier in 1954 the August 11 draft of the contract was submitted 
to the Federal Power Commission by the AEC for its comments. 
This is the draft of the agreement of which Nichols wrote to the Joint 
Committee, upon submitting it for their approval on August 18: 


The proof dated August 11, 1954, attached, is the sixth 
proof and represents in essentially final form the contract 
that I am prepared to recommend to and execute in behalf of 
the Commission after concurrence by the FPC and BOB * * * 
it is recommended that the JCAE consider the proposed 
contract as being in essentially final form.”* 


In response to FPC Chairman Jerome K. Kuykendall’s request, two 
assistant General Counsels of the FPC analyzed the provisions of the 
contract and reported to the Chairman in separate memoranda dated 
August 25. Lambert McAllister, in his memo, concluded: 


I have never reviewed a power contract wherein each 
and every provision is written in such a fashion that one 
party has an absolute veto right wherever any adjustment 
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or change is indicated and no provision is made for the 
resolving of a dispute. The contract gives the impres- 
sion that the generating company dictated the terms and 
conditions of the contract, and either AEC was inept or 
without any right or opportunity to insist on relative pro- 
visions which would spell out the representative rights 
and circumstances under which an adjustment might be 
justified and provide for a resolution of any difference 
that might arise through an established form of negotiation 
or arbitration. * * * the contract is all one-sided * * *.?” 


The other attorney, Howard E. Wahrenbrock, found: 


* * * the foregoing questions, arising from the limited 
and preliminary study which it has been possible to make, 
appear serious enough and numerous enough to cause grave 
apprehension that there are other questions and very sub- 
stantial objections to the August 11 draft.’’ 


Commission Chairman Kuykendall at a later date communicated 
to the AEC that he and the Commission (FPC) approved the con- 
tract and recommended its execution.” 

On January 28, 1955, the Joint Committee on Atomic Energy, after 
further consideration of the matter, rescinded its resolution of No- 
vane 13, 1954, which waived the 30-day waiting period, stating 
that— 


it is the sense of the Joint Committee that the said contract 
is not in the public interest, and the committee recommends 
that the Atomic Energy Commission take steps to cancel the 
Dixon-Yates contract.” 


A copy of the January resolution was immediately forwarded by the 
committee to the SEC, followed by a letter from Senator Clinton P. 
Anderson, committee chairman, amplifying the resolution and re- 
questing the opportunity to be heard before the Commission. Further- 
more, Joseph Volpe, counsel for the State of Tennessee, in light of the 
Joint Committee’s resolution, introduced a motion before the SEC to 
reconvene the recently terminated MVGC equity financing hearings 
and to “adduce additional testimony.”’ ** 

In spite of the Joint Committee’s apprehension, Senator Anderson’s 
lea, and Mr. Volpe’s formal request, after refusing to reconvene the 
earing,™* the Securities and Exchange Commission on February 9 

issued its findings and opinions in the case approving the MVGC 
equity financing in all its aspects.”° 

It was on February 18 that the aforementioned speech of Senator 

Hill was delivered on the floor of the Senate, which for the first time 
publicized Wenzell’s role. In regard to this speech, Hughes, upon 
questioning, commented before this subcommittee, ‘I was told it was 
not true.” *’ The Director of the Bureau of the Budget went even 
further than this during this subcommittee’s hearings, when in re- 
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sponse to an inquiry whether First Boston was the financial agent of 
MVGC, replied: ‘‘Not that I know of. I don’t think they have any- 
thing to do with it.’”’ This statement was made as late as June 27, 
1955, the opening day of this inquiry. 

Senator Hill’s speech caused First Boston’s Chairman Woods to 
call a hurried conference in his apartment on February 19, attended 
by Dean of Sullivan & Cromwell, Wenzell, and Coggeshall (president, 
First Boston). The conference resulted in a release by Coggeshall 
concerning Wenzell’s and First Boston’s position,” and a telephone 
call by Coggeshall to Hughes *' to correct the latter on the dates of 
Wenzell’s service to the Bureau, about which Hughes had misinformed 
Senator Hill.?” 

On May 13 SEC Commissioners Armstrong and McDowell were 
visited by Dixon and his attorney, James, to consult on the scheduling 
of the SEC proceedings into the debt financing of MVGC.* Dixon 
requested that the hearings be held as soon as possible since the ap- 
proval of the debt financing was urgent. As Armstrong stated in 
testimony, ‘‘Mr. Dixon impressed upon me the Importance of proce- 
dural swiftness in handling the debt financing.’ Not long after, 
on June 6, 1955, SEC opened its proceedings on this second aspect of 
MVGC finane oo (the first were the equity financing proceedings of 
December 1954, previously discussed) ; the debt hearings ran through 
June 17. 

The SEC hearings had Wenzell and Linsley of First Boston sched- 
uled to appear and testify on June 13.% That morning, just before 
counsel for State of Tennessee, Joseph Volpe, was to examine them, 
the presiding hearing examiner abruptly announced that the Com- 
mission had ordered him, without explanation, to suspend the hearings 
for a “short period of time,’’ unspecified.™” It was on this same day 
that the House of Representatives was taking up the matter of a 
$6,500,000 appropriation for transmission lines to connect MVGC 
with the TVA system.** Not until June 16 did the hearing examiner, 
by order of the Commission, reconvene the debt financing proceedings, 
commencing with the testimony of Wenzell and Linsley.”* On the 
morning of June 16 the House had scheduled the final vote on the 
Dixon-Yates transmission lines appropriation.” 

Upon the reconvening of the hearings, Volpe filed a motion with the 
Commission “to assure development of an adequate and complete 
record,”’ requesting that an ean of the Commission’s June 13 
order to suspend the hearings be made a part of the record, includin ng 
all conferences and communications relating to the postponement. 
The motion was summarily denied by the Commission.“ Armstrong 
later, before this subcommittee, testified that the explanation for the 
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ostponement was not disclosed to the parties because it would not 
ave been “proper or appropriate” ** to do so, and ‘‘it seemed to me 

that the basis of the request was something that should not be made 
public.”’ 

It was not until after Armstrong (who had assumed the chair- 
manship of the SEC on May 25, 1955) had been called before this 
subcommittee on four different occasions during the hearings, vigor- 
ously questioned on each, and in each instance refusing to answer 
questions under the claim of executive “‘privilege,’’ that he proferred 
an explanation of the Commission’s action on the 13th and 16th of 
June in regard to the MVGC proceedings.“ Armstrong’s first 
appearance before this subcommittee was on July 12." At that time 
he refused to say whether he had any conversations or communications 
with anyone in the White House with respect to suspension of the 
SEC hearings, maintaining it was a privileged communication within 
the executive branch * and came under the instructions of President 
Eisenhower as set forth in his letter of May 17, 1954, to Secretary of 
Defense Wilson.*® However, Armstrong asserted, as he did after 
the subsequent claims of privilege: “I am not implying that there 
was any such [communication] by any means at all.’’** The sub- 
committee members had pointed out to Armstrong that the matter 
under inquiry concerned the quasi-judicial function of the SEC, that 
this independent agency was created by Congress with quasi-judicial 
and quasi-legislative functions as well as those that could be cate- 
gorized as quasi-executive.*” Armstrong still maintained, even in 
the face of a threatened contempt action,®*" that any communications 
sought after by the subcommittee were “‘privileged.’’ Following 
the hearings of July 12, Armstrong consulted the Attorney General 
and was advised in a letter opinion that communications regarding a 
proceeding before the SEC did not fall under the Presidential instruc- 
tions and were therefore not privileged, since they related to the 
quasi-judicial function of the Commission, and any such information 
should be made available to the congressional committee.*” 

Appearing on the following day, July 13, at the request of this sub- 
committee, Armstrong admitted in a prepared statement that Sherman 
Adams of the White House (Administrative Assistant to the President) 
had called him on Saturday, June 11, at his home to request adjourn- 
ment of the hearings *"? (at which Wenzell and Linsley were to appear 
on June 13). Armstrong related that the reason Adams had given 
him for the request was to permit two Government attorneys, who 
were out of town at the time, to consider whether they wanted to 
intercede on behalf of the Government in respect to Wenzell’s and 
Linsley’s testimony at the SEC proceedings.** He also testified to a 
second conversation with Adams on June 15, at which time Adams 
informed Armstrong that the Government attorneys had decided not 
to intercede, and that he was no longer requesting the adjournment.*” 
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Armstrong, however, again claimed “privilege’’ and refused to state 
whether Adams, in the June 11 conversation, had referred to the pend- 
ing Dixon-Yates transmission line appropriation in the House; *® 
neither could he remember the names of the two Government attorneys 
referred to—he “did not inquire” about them at the time.*" 

On his next appearance before this subcommittee, July 20, Arm- 
strong was prepared to admit that Adams did mention the House 
appropriation bill over the telephone on June 11, but that he felt it 
did not concern him, so they did not go into the matter during the 
conversation.“* Armstrong was also able to “recollect’’ that the two 
Government attorneys mentioned by Adams were Attorney General 
Brownell and Morgan (Special Counsel to the President).“* Upon 
being asked whether he had consulted Adams recently in regard to 
what he would testify before the subcommittee during these appear- 
ances, Armstrong claimed ‘“‘privilege’’ and refused to answer.*” On 
July 27 Armstrong returned before this subcommittee and disclosed 
that Adams had definitely discussed with him the testimony that he 
(Armstrong) was to give this subcommittee.* But, on the instruc- 
tions of White House counsel Morgan, Armstrong again claimed 
‘privilege’ and refused to relate the substance of this conference.*” 

During the course of his testimony, Armstrong related how in re- 
sponse to Adams’ request of June 11 he had called an early morning 
meeting of the Commissioners on June 13 to consider adjournment.*” 
In spite of the fact that the minutes of this Commission meeting do 
not reflect ‘Adams’ request”? nor any discussion or vote on it,” 
Armstrong testified that the propriety of the demand was discussed 
before the request was approved.~ ‘The hearing examiner was 
ordered to suspend the hearings scheduled for that morning, and 
Adams was notified by Armstrong that his request had been granted.*” 

Armstrong admitted under oath that he knew of no other time before 
or since this date that the White House had ever called regarding 
a matter pending before the SEC.” On July 18 Adams was invited 
to appear before the subcommittee to explain the White House inter- 
vention in the SEC proceedings and to testify as to any other con- 
ferences involving Dixon-Yates.*% Adams responded in a letter of 
July 21 refusing to testify on the grounds of his confidential relation- 
ship to the President, and that— 


every fact as to which I might give testimony either has been 
or could be testified to fully by other responsible Government 
officials.°” 


Thereupon, a second letter was dispatched by this subcommittee, 
bringing to the attention of Adams the 





serious questions with respect to the activities of high officials 
of the Government 


316 418. 

317 394, 400. 

318 624-625. 

319 625, 

= , 635. 
751. 

a2 7 51-754. 

323 64: >. 

324 403, 643. 

825 643. 

526 §32. 

827 633. 

328 618-619. 

329 675-676. 


ee aS a oe 


et ie id 


POWER POLICY: DIXON-YATES CONTRACT 33 


that had been raised before this subcommittee, and the insistent claims 
of ‘“‘privilege’’ invoked by Hughes, Armstrong, Strauss, and now 
Adams, stating that— 


no official of the Government no matter how high his position 
can properly claim privilege when a committee of Congress is 
seeking the facts in respect to the corruption 


that is in evidence before this subcommittee.’ On July 26 Adams 
again declined this subcommittee’s invitation.* 

The President’s interest in the Dixon-Yates affair can be traced 
back as early as 1952. During the presidential campaign, nominee 
Eisenhower on October 15 stated before audiences in Memphis and 
Knoxville, Tenn. : 


In this region you are deeply interested in TVA * * * 
TVA has served rural areas well and has created many new 
industries in this section. It has helped conserve natural 
resources, control floods, and promote national defense. 
Certainly there will be no disposition on my part to impair 
the effective working out of TVA. 
On June 17, 1953, however, President Eisenhower at his press con- 
ference, after referring to TVA as “creeping socialism’’ said: 
* * * So we get to this curious thing in the socialistic 
theory that we, all of us, provide cheap power, such cheap 
power for one region that it * * * can appeal and take away 


industries from the other sections of the country. 


Shortly after taking office, President Eisenhower announced ** 
that his revision of the Truman budget * (submitted to Congress on 
January 9, 1953) provided for a reduction of the overall TVA appro- 
priation and complete elimination of the appropriation for the Fulton 
steam plant which was contemplated to give TVA the capacity it 
would need in the near future. The President’s attitude toward 
TVA and his determination to use private power was borne out in 
his budget message covering fiscal year 1955 (presented to Congress 
on January 21, 1954) stating that TVA will not receive funds for 
additional power units and that AEC will look to “other sources’ 
for its power requirements.*” 

On April 24 Hughes wrote the President advising him of the Dixon- 
Yates proposal and recommending his approval. However, Hughes 
failed *’ to mention in his memorandum to the President that two 
members of the AEC had written him vigorously objecting to AEC’s 
role in the Dixon-Yates matter,®* and, as Jater revealed by the Joint 
Committee,** that a third Commissioner was of the same frame of 
mind. The President finally ordered the AEC on June 16 to consum- 
mate a contract with the Dixon-Yates group.*” Two weeks after so 
ordering, the President at his press conference, in response to an 
inquiry as to ‘‘your reasons for ordering the AEC to make a private 
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power agreement for additional power put in through the TVA,” 
explained that he wanted a ‘‘good look from every angle” at the region 
to determine “how far they could continue to build up this area at 
the expense of others.’’ Because of TVA’s immediate shortage, it 
“looked like a good thing to buy this power privately so that they 
could” study the future. ‘I don’t know exactly where all of the 
truth lay in this thing, and I am trying to find out. * * *’*' Sub- 
sequently, at his July 21 press conference, after public disclosure that 
a third AEC Commissioner had opposed the contract, the President 
was questioned in regard to his power to order independent agencies 
to take action that a majority of their administrators, or commis- 
sioners, opposed. In reply, the President revealed that he was not 
aware that this opposition even existed and that this was the first he 
had heard of it.*# Nevertheless, he continued, * * * it was a 
matter of somebody exercising responsibility, and someone had to do 
it.”’ And again, on August 17, in reply to a query concerning the 
possibility of deferring the contract in view of a new TVA Chairman 
and alternatives that had recently been proposed, the President did 
not hesitate to tell the press that, ‘‘as to the exact timing of the exe- 
cution of the contract, I believe that was a point that had never been 
brought to my attention.” 

It was at this same conference that he made the now well-known 
statement: 


Any of you here present might singly or in an investigation 
group, go to the Bureau of the Budget, to the Chief of the 
AEC, and get the complete record from the inception of the 
idea to this very minute, and it was all yours. 


The official AEC and BOB chronologies were released 4 days later 
in response to this statement. Their incompleteness and omissions 
have already been pointed out above. 

The investigation of the Dixon-Yates affair was opened by this 
subcommittee on June 27, 1955. Hughes as the first witness, testified 
that the background of the contract had been “‘spread on the record” 
and that he was willing to permit this subcommittee access to the 
Bureau’s records on the matter.“ However, on the day following he 
refused to make any of the documents available to this subecommittee’s 
staff.“* This was brought to the attention of the President at his 
June 29 press conference, at which time the President disclosed that 
he had discussed the situation with Hughes and concurred in Hughes’ 
action; *’ and as he had once told the press: 


* * * every single pertinent paper on the Dixon-Yates 
contract, from its inception until the final writing of the con- 
tract would be made available * * * to the press, much less 
to any committee * * * Strauss and Hughes got together 
every single document that was pertinent to this thing and 
put it over.*# 
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Despite the President’s statement, Hughes continued to refuse this 
subcommittee access to the documents requested.” Strauss and the 
AEC were equally adamant in withholding pertinent memoranda*” 

As for Wenzell, the President, who apparently had not been kept 
infec by Hughes or Strauss, maintained at this press conference 
that— 


Mr. Wenzell was never called in or asked a single thing 
about the Dixon-Yates contract. He was brought in as 
technical adviser in the very early days when none of us knew 
about TVA’s bookkeeping methods—as a technical adviser 
and nothing else.*! 


Queried as to testimony before this subcommittee that Wenzell acted 
as a consultant to Bureau of the Budget, the President stated: 


he did serve as consultant at one time— 
but not involving Dixon-Yates, 


I will check this up. My understanding is that as quickly 
as the Dixon-Yates thing came up he resigned and we got as 
our consultant a man from the Power Commission. * * * ** 


However, Presidential Press Secretary Hagerty corrected the President 
that same afternoon. In a release he explained that he had checked 
into_the matter of Wenzell as the President had requested earlier 
that day and had found “‘one’’ exception to the President’s remarks. 
Wenzell had served as a ‘‘technical’’ consultant to the Bureau of the 
Budget through the period of January 14 to April 3, 1954, although 
he did not participate in any “policy decisions and”’ had no connection 
with any discussion subsequent to April 10.°°% In reaction to the 
President’s remarks, Senator Kefauver, that day (July 29), dispatched 
a letter to the President briefly pointing out some of the many sig- 
nificant facts concerning Wenzell as testified to, and concluded: 


even at this late date you have not been fully and accurately 
informed with respect to the serious matter which our com- 
mittee is now inquiring into.** 


As late as July 6 the President stated before the press that he 
“indeed” regards Wenzell’s role as perfectly “proper.” ** Again, 


? 


after Adams’ intervention in the SEC proceedings had been revealed 
and after Armstrong’s consistent refusal to cooperate with this sub- 
committee had become part of the record, the President told his 
July 29 press conference: 


I am sure that Mr.—head of the Commission—has given 
the entire story. 1 understand he is back before the com- 
mittee * * * if he has omitted any details he should give 
them now. And I believe that Governor Adams has in- 
formed the Senate committee that he hasn’t a single word 
to add; that the story has been told, and that is all there is 
to it.** 
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On June 30, 1955, the President in a surprise announcement ordered 
the reconsideration of the Dixon-Yates contract by the Director of 
the Budget in conjunction with AEC and TVA—they were— 


to determine whether it is in the interest of the people of the 
area now to continue or to cancel the Dixon-Yates contract. 


The order, the President explained, was based on the decision of the 
city of Memphis to build its own steam powerplant.** Accompany- 
ing the President’s announcement was a resolution of TVA and a 
letter from Vogel to Hughes, both dated June 30, stating that TVA 
had been informed of Memphis’ intention not to renew its contract 
with TVA for power and “since the Dixon-Yates plant was proposed 
as a source of supply for the Memphis load’? TVA would have no 
further need for the Dixon-Yates output.” 

This justification was advanced in spite of the fact that Memphis’ 
decision had been formalized a week before, on June 23, when the city 
commission passed a resolution * authorizing their utilities division 
to commence construction of a powerplant. TVA and Vogel were on 
the same day informed of this development. Even more significant, 
this action had been anticipated many months before, during the Joint 
Committee’s hearings late in 1954, and even earlier, during the debates 
on the Senate floor, when it was made known that Memphis would 
under no circumstances accept Dixon-Yates power, and if necessary 
would build its own powerplant.** And as far back as March 8, 1955, 
a high-level White House meeting *’ had been called, Vogel and 
Hughes in attendance, specifically to consider statements made by the 
late Mayor Frank Tobey of Memphis regarding the construction of a 
municipal powe rplant. 

The President’s announcement of his order, made at the unusually 
late hovr of 7 p. m.,** was released just 3 days after Hughes’ first 
appearance before this subcommittee, 2 days after Hughes had refused 
to make the budget’s documents available to this subcommittee, and 
only 1 hour before this subcommittee was scheduled to examine 
Hughes in his second appearance. 

On July 11 the late Mayor Tobey traveled to Washington to confer 
with Attorney General Brownell and the President.*® After assuring 
them that Memphis was going to build its own power plant, the 
President. ordered the cancellation of the Dixon-Yates contract.*® 
The New York Times (July 12) records Assistant Presidential Press 
Secretary Murray Snyder as commenting at the time that President 
Eisenhower was “‘delighted” that Memphis would build its own plant. 
The Dixon-Yates project never would have been undertaken, Snyder 
suggested, had the President known from the start that Memphis 
could handle its own project.*” 

On August 6, Senator Kefauver sent a set of the transcripts of the 
hearings of this subcommittee to Attorney General Brownell for his 
scrutiny to determine whether any laws had been violated in the 

387 New York Times, July 1, 1955, 2: 121. 
338 64-65. 

359 65. 

360 New York Times, June 24, 1955, 2: 126. 
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%2 Letter from Cook to Senator Kefauver of July 27, 1955. 
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course of the Dixon-Yates negotiations.** Asserting that until such 
an investigation is made the Government should sine to recognize 
Dixon-Yates claims on the cancellation of the contract, Senator 
Kefauver invited Brownell’s attention to three specific matters: 
‘the serious questions of conflict of interest growing out of the dual 
capacity of” Wenzell; “substantial conflict in testimony between’’ 
Dixon and Wenzell; and the possible violation of section 305b of the 
Federal Power Act.*® Furthermore, this subcommittee directed that 
a record of the testimony be sent to the Comptroller General of the 
United States with the suggestion that no cancellation fee be paid 
on the contract until a aioe h investigation was made of the 

uestionable relationship hearse Tine Vales and the Government,*” 

he testimony of the hearings was thereupon forwarded to the Comp- 
troller General. 

In response to a request by Strauss for a legal opinion on the AEC’s 
proper course of action in terminating the contract, Assistant Comp- 
troller General Frank H. Weitzel in a letter of July 29 states that the 
contract was legal and binding on its face, but, in closing, 


We are, of course, aware of the hearings now being held by 
the subcommittee * * * on the subject of this contract. 
Questions of possible conflict of interest and public policy 
have been raised at the hearings. Without attempting to 
suggest the particular course of administrative action in such 
circumstances, we believe there should be considered appro- 
priate means to protect the interests of the United States 
slfould it develop that the Government is entitled to relief 
from liability on the grounds of public policy.™ 


By letter of August 1, 1955, Admiral Lewis L. Strauss, Chairman of 
the Atomic Energy Commission, requested that the above paragraph 
in the July 29 letter of the Comptroller be clarified. In response 
thereto the Assistant Comptroller on October 3, 1955, wrote Admiral 
Strauss as follows: 

* ok * * * * > 


The liability of the Government under the contract, of 
course is dependent upon the validity of the contract. The 
consummation of a termination settlement agreement well 
might preclude subsequent consideration of the question 
whether the contract could be rescinded or avoided as 
contrary to public policy. It is apparent, therefore, that we 
would not be justified in giving our approval to a settlement 
agreement which would render this question moot if there 
were reasonable doubt whether the contract did contravene 
public policy. 

The General Accounting Office has no jurisdiction to 
determine whether or not the criminal statutes of the United 
States have been violated. However, the evidence so far 
presented before the Subcommittee of the Senate Judiciary 
Committee indicates the possibility of a violation of section 
434, title 18, United States Code, or other conflict of interest 
statutes in connection with the negotiation of the Dixon- 

8 915-918. 
= — from Senator Kefauver to Attorney General Brownell, of August 6, 1955, 
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Yates contract. This possibility was known to Mr. Dixon 
and was a matter of some concern to him. These facts might 
well affect the contract which resulted from the negotiations, 
and under the circumstances we cannot say that the validity 
of the Dixon-Yates contract is beyond doubt. As you know 
Senator Kefauver has referred this matter to the Attorney 
General. 

As was stated by the Court of Claims in the case of 
Lonqwill v. United States (17 C. Cls. 228, 291): 

‘The accounting officers of the Treasury are in duty bound 
to scrutinize claims and accounts with great care * * * and 
it is the undoubted right and duty of the Comptrollers * * * 
to reject, in whole or in part, * * * all those claims * * * 
to which they believe there may be substantial defenses in 
law, or as to the validity of which they are in doubt.” 

See, also, Charles v. United States (19 C. Cls. 316). It is 
our view, therefore, that no settlement of the liability of the 
United States in connection with the Dixon-Yates contract 
should be made which does not save to the Government the 
right to have the public policy issue judicially determined 
should it later be decided to follow that course of action. 

Sincerely yours, 
Frank H. Werrzen, 
Assistant Comptroller General of the United States. 


During the period August to October 7, 1955, the AEC held informal 
conferences with Dixon-Yates with respect to the claim of MVGC 
for cancellation charges under the contract. On October 7, 1955, the 
General Manager of AEC informed Dixon-Yates that further discus- 
sions would be held in abeyance pending a study of the legality of 
the contract by the General Counsel of the Commission, William 
Mitchell.*” It seems that under date of October 3, 1955, the Acting 
Compitroiler General had advised the AEC that there was reasonable 
doubt as to the legality of the Dixon-Yates contract.*™ 


“(COMPTROLLER GENERAL OF THE UNITED STATES, 
“Washington, October 3, 1955. 
“Hon. Lewis L. Srrauss, 
“Chairman, Atomic Energy Commission. 

“Dear Mr. Srrauss: Your letter of August 1, 1955, requests clari- 
fication of the last paragraph of our decision of July 29, 1955, B-120- 
188, concerning settlement of the Dixon-Yates contract. We suggested 
that, in view of the questions which have been raised at the hearings 
before the Subcommittee on Antitrust and Monopoly Legislation of 
the Senate Committee on the Judiciary, appropriate means be con- 
sidered to protect the interests of the United States under any settle- 
ment agreement in the event it should develop that the United States 
is entitled to relief from liability on the ground that the Dixon- Yates 
contract is void or voidable because contrary to public policy. 

“The liability of the Government under the contract, of course, is 
dependent upon the validity of the contract. The consummation of 
a termination settlement agreement well might preclude subsequent 
consideration of the question whether the contract could be rescinded 
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or avoided as contrary to public policy. It is apparent, therefore, 
that we would not be justified in giving our approval to a settlement 
which would render this question moot if there were reasonable doubt 
whether the contract did contravene public policy. 

“The General Accounting Office has no jurisdiction to determine 
whether or not the criminal statutes of the United States have been 
violated. However, the evidence so far presented before the sub- 
committee of the Senate Judiciary Committee indicates the possibility 
of a violation of section 434, title 18, United States Code, or other 
conflict of interest statutes in connection with the negotiation of the 
Dixon-Yates contract. This possibility was known to Mr. Dixon 
and was a matter of some concern to him. These facts might well 
affect the contract which resulted from the negotiations, and under 
the circumstances we cannot say that the validity of the Dixon-Yates 
contract is beyond doubt. As you know, Senator Kefauver has 
referred this matter to the Attorney General. 

“As was stated by the Court of Claims in the case of Longwell v. 
United States (17 C. Cls. 288, 291): 

‘“*The accounting officers of the Treasury are in duty bound to 
scrutinize claims and accounts with great care * * * and it is the 
undoubted right and duty of the comptrollers * * * to reject, in 
whole or in part, * * * all those claims * * * to which they believe 
there may be substantial defenses in law, or as to the validity of which 
they are in doubt.’ 

“See also, Charles v. United States (19 C. Cls. 316). It is our view, 
therefore, that no settlement of the liability of the United States in 


connection with the Dixon-Yates contract should be made which does 
not save to the Government the right to have the public policy issue 
judicially determined should it later be decided to follow that course 
of action. 

“Sincerely yours, 


“Frank H. Werrzeu, 
‘Assistant Comptroller General of the United States.” 


Preceding this opinion of the Comptroller, the staff of this sub- 
committee prepared a legal opinion that reached the conclusion that 
the Dixon-Yates contract was void under section 434 of title 18 of 
the United States Code because of the conflict of interest of Wenzell. 
This opinion is set forth in full as appendix II to this report but it 
was informally communicated to the staff of the Comptroller in 
conferences in September 1955. 

On September 30, November 2 and November 16, 1955, Admiral 
Strauss and his General Counsel William Mitchell conferred with 
Warren E. Burger and J. Lee Rankin of the Department of Justice 
as to the cancellation of the Dixon-Yates contract. The conference 
of November 16, 1955, was in the office of the Attorney General, 
Herbert Brownell, and attended by him also.*”* 

On November 23, 1955, the General Counsel rendered an opinion 
to the AEC in which he concluded that there was reasonable doubt 
as to the legality of the Dixon-Yates contract and the Commission 
advised Dixon-Yates that the contract was not an obligation of the 
United States.** 
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On December 13, 1955, the Dixon-Yates interests filed suit under 
the name of the Mississippi Valley Generating Co. in the United 
States Court of Claims to recover $3,534,778.45 damages as a result 
of the cancellation of the contract by AEC.*” 

Senator Estes Kefauver (for himself and Senators O’Mahoney and 
Anderson) on January 9, 1956, introduced a joint resolution author- 
izing the appointment of a special counsel to defend the Government 
in the Dixon-Yates suit. It was referred to the Judiciary Committee 
but has not been reported by that committee to the Senate. Mean- 
while the Government failed to answer the Dixon-Yates complaint 
when the answer was due in February. It requested an adjournment 
of time and after some 3 or 4 successive adjournments, the Govern- 
ment finally filed its answer on July 12, 1956. In appendix III will 
be found the complaint of Dixon-Yates, the joint resolution of Senator 
Kefauver, and the answer of the Government. 

The answer of the Government does not assert as a defense that 
the Dixon-Yates contract was illegal as in violation of the Gore 
amendment to the Atomic Energy Commission Act.” 

However, the answer of the Government does assert the contract 
is illegal because (a) Wenzell’s acting for both the Government and 
the Dixon-Yates interests, was “contrary to public policy”; (6) in vio- 
lation of 164 of the Atomic Energy Commission Act in that the con- 
tract was not for “replacement”’ power; (c) in violation of 164 of the 
Atomic Energy Commission Act in that it was beyond the power of 
the Joint Atomic Energy Committee to waive the 30-day waiting 
ow and (d) in violation of the Public Utility Holding Company 


Although William Mitchell, General Counsel of AEC refused to 
admit it," Herzel H. Plaine, a lawyer of long experience, assisted 
him in writing his legal opinion of November 23, 1955.3% While 
Plaine was thus engaged, Admiral Strauss received from an unnamed 

‘<fnformant,’”’ who was ‘Somebody outside of the Senate,” information 
that “there was derogatory material” in the security file of Plaine. 
The informant further stated to Strauss “‘that a Senator was interested 
in amplifying that and supplying me with more data of the same 
character.” *! Strauss refused to name the ‘informant’’ in open 
session but said he was connected with some ‘‘of the people in this 
controversy” or some “of the corporations” other than Dixon- 
Yates,” Strauss sent for the Plaine security file on November 2 
and kept it until the 11th, a period of 9 days.** This was imme- 
diately before the November 23 opinion of Mitchell and Strauss said 
the information was intended to reach him then and Plaine’s then 
current assignment from Mitchell definitely had a bearing on it.™ 
Strauss read the file carefully®™ but “the story was a complete 
fabrication” as ‘the file contained no derogatory information’ and 
the “Senator told Strauss ‘that he did not even know Mr. Plaine’s 
name. > 9? 386 


8% Docket No. 479-55. 
87? 1278 and 1012-1013. 
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There is a curious parallel to this attempt to besmirch Plaine in the 
telephone call made to Dr. Alton Bryant, provost of the University 
of Mississippi on December 20, 1954. On the equity hearing before 
the SEC, Dr. Frederick Kellogg, dean of the School of Engineering of 
the University of Mississippi, testified that day for the State of Ten- 
nessee with respect to the site selected in West Memphis, Ark., for 
the Dixon-Yates plant. Dr. Bryant was told that certain parties 
“had intended to contribute to our airport and give some equipment 
to the engineering school, and here you go testifying against them.”’ 

The provost hoe Dr. Kellogg in Washington and inquired as 
what he was to testify to and informed him of the call. The provost 
did not ask Dr. Kellogg not to testify and Dr. Kellogg did. The 
attorney for the State of Tennessee immediately informed the SEC 
which asked the Justice Department to investigate.” At the No- 
vember 12, 1955, hearing testimony was taken as to this matter from 
Robert A. McDowell, William H. Timbers, Thomas G. Meeker, 
David Ferber, and Irving Pollack of the SEC.*%* Warren Olney III 
of the Criminal Division of the Department of Justice * and Joseph 
Volpe, Jr., counsel for the State of Tennessee.” Olney concluded 
from the information supplied by him from the SEC that there was 
not sufficient proof present to establish a violation of 1505 of the 
United States Criminal Code. ‘The Department of Justice did not 
see fit to investigate. Olney said in their opinion “It was a waste 
of our money * * * to go further and have the FBI inquire into it.”"™ 
He also commented that Volpe, counsel for the State of Tennessee, 
“made no effort to follow this up.” * Volpe testified that he had 
no investigative staff and no funds and no authority and felt he had 
done his duty in calling the matter to the attention of the SEC.™ 

After the close of the hearing of November 12, 1955, Senator 
Kefauver received from R. Baxter Wilson, president of Mississippi 
Power & Light Co., a letter under date of December 1, 1955, in 
which he made these admissions: 


Upon reading in the press of Dr. Kellogg’s intended 
appesrsnire, I telephoned Mr. William K. Griffin, secretary 
of the alumni association, with whom I have been closely 
associated in alumni work and activities for many years, 
and asked him if Dr. Kellogg was representing the university 
or was appearing as an individual. Mr. Griffin informed me 
that he had no knowledge of the matter at all but would 
obtain the information and let me know. He called back 
later on stating that he bad discussed the matter with Dr. 
Alton Bryant, provost of the university, who was ecting as 
chancellor in the absence of Chancellor Williams. Mr 


Griffin stated that Dr. Bryant had no knowledge of Dr. 
Kellogg’s proposed appearance and that Dr. Bryant was 


trying to get in touch with Dr. Kellogg in Washington to 


x 


determine the status of the matter. 
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I suggested to Mr. Griffin at the time that Dr. Bryant 
not call Dr. Kellogg as a result of my inquiry because of a 
possible misunderstanding and that insofar as I was con- 
cerned to just drop the matter. Mr. Griffin’s reply was to 
the effect that Dr. Kellogg had left the campus of the uni- 
versity without knowledge of the chancellor or the acting 
chancellor and Dr. Bryant himself was anxious to determine 
his status in this matter. 

I understand that Mr. W. T. Wynn, a director of Missis- 
sippi Power & Light Co., sometime in December 1954, hada 
telephone conversation with Mr. Robert M. Carrier, of 
Oxford, Miss., and Mr. Hugh Clegg, public relations direc- 
tor of the university. 

I understand further that Mr. Wynn does not recall the 
details of the conversation except that he remembers being 
told that Dr. Bryant was attempting to find out Dr. Kel- 
logg’s status in this matter. Mr. Wynn had no other con- 





tact with any representative of the university regarding 

the matter. 
This is, of course, investigation that the Department of Justice | 
should have done. 
Commenting about the failure of the Department to investigate, 
Senator O’Mahoney at the November 12 hearing said: 
| 


The Department of Justice has testified today that it 
didn’t think the facts that were presented and the knowl- | 
edge it had were sufficient for an investigation. 

If they had reached this decision after having checked, 
after having found out who were the individuals who called, 
and then said to us, ‘“‘We don’t think there was a case,” 
they would be in a very different position. 

What was done here was that the thing was brushed off 
and thrown into the wastebasket without investigation in a 
matter in which the testimony before this committee has . 
shown over and over again that almost every branch of the 
executive arm of Government was involved in trying to 
push this Dixon-Yates contract through.™ 


Concluding the hearing Senator Kefauver said: 


It is quite clear from this evidence that the SEC, certainly 
Mr. McDowell, thought that further investigation should 
be made from the records of the SEC from their minutes, 
because they expressed concern as to whether there had been 
a violation. 

Dr. Kellogg testified in the case. Mr. Bryant’s only 
testimony is the telephone conversation. This question of 
whether people in a strong economic position are trying to 
influence testimony is a very important matter. It would 
seem to me to be a matter that the Department of Justice 
should be tremendously interested in. 

This case had been widely advertised. There was a whole 
lot about it in the newspapers and in the Congress, and I 
think the Department of Justice—my personal opinion is— 
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was called upon to make an investigation. I think their 
action in this case has been deplorable in not doing 80. 

It will be quite apparent that it would be impossible to 
find out who ‘“‘they’’ were, who made the call, exactly what 
was said, what was the nature of the attempted influence, 
unless the witnesses themselves were investigated, and then 
it is difficult to get relevant and coherent facts from a trans- 
cript of a telephone conversation. 

It would certainly seem that an affidavit from various and 
sundry people who had something to do with it would have 
been indicated. 

We sent Mr. Dixon word and invited him to be here. We 
set forth what the nature of the matter was. Mr. Dixon’s 
telegram has been read into the record, but nowhere does 
Mr. Dixon say, as one would expect him to say, that he had 
nothing to do with this, nor did anybody from his organiza- 
tion have anything to do with it. Instead of that, he refers 
to certain testimony. 

So I suppose, from the telegram and from what has been 
said, we just have to draw our own conclusion as to that 
matter.” 


“ Both the Plaine and Kellogg incidents reveal the lengths to which 
those favoring the Dixon-Yates contract have been willing to go. 
To assist them Strauss holds Plaine’s security file 9 days and Olney 
refuses to ask the FBI to investigate the statements made to Provost 
Bryant as to Kellogg’s testifying against Dixon- Yates. 


Strauss is a special adviser to the President on Atomic Energy and 
member of the National Security Counsel in addition to being Chair- 
man of AEC.*” And he has on occasion refused to testify before the 
Joint Atomic Energy Committee (which by statute must be kept 
fully informed), ‘‘on the age of consultation by the President, 


however important or trivial the item,” 

From the beginning Strauss believed the Dixon-Yates contract 
“sound, economic, and in the public interest” and he says his views 
“have never altered”’ despite ‘“‘the circumstances that have arisen 
that a conflict of interest may have made the legal instrument void 
or voidable.*” 

Before he entered Government Strauss was himself an investment 
banker with the well-known firm of Kuhn, Loeb Co. and it can be 
assumed that he is well acquainted with private financing. Investment 
banking has been his lifework. 

In 1946, the admiral became a member of the Atomic Energy 
Commission for the 4-year term ending in 1950 and in March of 1953, 
he became President Eisenhower’s special adviser on atomic energy 
and Chairman of AEC to succeed Gordon Dean in June of that year. 
From his days as a Wall Street investment banker, Strauss knows 
how projects like Dixon-Yates are financed. In point of fact the 
original financing of E. E. I. was $100 million. In 1953 it was neces- 
sary to increase that loan to $195 million. The additional $95 million 
was financed by sale of bonds to the Metropolitan and Prudential 
insurance companies under an indenture of which the St. Louis Union 

m= eons Energy and Congress by Morgan Thomas, 1956, University of Michigan Press at 137 and 167, 
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Trust Co. is corporate trustee. It is dated June 1, 1953, and the sale 
of the bonds was negotiated with the insurance comparies privately 
by Kuhn, Loeb & Co. for which the records of AEC indicate they 
were paid a fee of $70,000 in December of 1953. 

Because, like Wenzell, Strauss also wore two hats, he had many 
conferences at the White House with the President and Sherman 
Adams and others in the Executive Office with respect to the Dixon- 
Yates contract. Granting that it be legal for the chairman of a body 
such as the AEC to be at one and the same time a member of the 
Executive Office, it seems as a matter of policy very undesirable. 
Others have criticized the arrangement. 

Asked by Senator Kefauver whether he had discussed with Sherman 
Adams the question of the cancellation of the contract, Strauss 
claimed an executive privilege and refused to answer, saying: 





Well, Senator, it seems to me that it is basic to the whole | 
concept of Government that the separation of powers pro- | 
vided for in the Constitution enables the individuals in the 
executive branch of the Government to confer without inquiry 
as to their conferences. 


The Senator then made this point: 


The White House entered into this matter, directing the 
Bureau of the Budget to direct you or directing you to enter 
into a contract. 

You entered into a contract, and you are now disclaiming 
liability on the ground of possible conflict of interest. 

Under the circumstances, do you not think that the par- 
ticipation of the White House in this matter ought to be 
gone into? *” 


But Admiral Strauss still deciined to testify. Moreover, he said he 
was claiming the privilege of his “own volition.” ™ 

Senator Kefauver then said he was sure that his counsel, William 
Mitchell, would advise the admiral that the so-called executive privi- 
lege could not exempt “any matter involving fraud or misconduct.” 
Mr. Mitchell replied: “I think that is true Senator.” However, 
despite his opinion as to the invalidity of the Dixon-Yates contract 
under section 434 of title 18, Mitchell endeavored to maintain that 
he saw no fraud in it. 

Strauss continued, nevertheless, to refuse to testify to anything he 
said to the President or the White House or they to him. Asked if he 
had told the President that Wenzell represented First Boston, when 
the President stated at his press conference of July 29, 1955, that 
‘‘Wenzell was never called in or asked a single thing about the Dixon- 
Yates contract,” Strauss still refused to answer.™ 

This prompted Senator O’Mahoney to comment: 


So that those statements were made at the time when those 
surrounding the President were withholding information from 
him, now I say that deliberately, because I don’t believe that 
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the President of the United States would knowingly have 
made this statement which I read to you again, ifyhe had 
been advised by the Atomic Energy Commission, a Mr. 
Sherman Adams, and by Mr. Hagerty, and by the Bureau 
of the Budget, and all who had participated in bringing about 
this condition, and this is his statement: 

“Now, as far as the Wenzell report, Mr. Wenzell was never 
called in or asked a single thing about the Dixon-Yates_con- 
tract.” 

Not policy, as stated in the statement that you just men- 
tioned now, not any little segment of the business. 

What the President was led to say was, “He was never 
called in or asked a single thing’’ about the contract. 

Now, obviously, the President was not advised correctly 
as to the facts by his advisers, so then I come down to this 
question, sir, and this I think is the heart of it. 

But if in the executive department of the Government there 
should be found, or there should exist a group of individuals 
who conceal the facts from the President, seeking to bring 
about the sort of contract that the Dixon-Yates contract 
turned out to be and then refused to testify before a Senate 
committee with respect to the facts even though it was clear 
that the President had been misled, I say to you, sir, that 
no privilege exists. 

And I say to you, sir, that you ought to tell this committee 
in full detail the whole story and not plead any privileges 
when the President, to whom the privilege was attached by 
the Constitution, was evidently misled. 


The Senator followed these remarks by saying: 


The reason I said in closing my remarks that I do not be- 
lieve there is any privilege which protects the Chairman of 
the Atomic Energy Commission from responding fully, 
frankly, and freely, to the questions asked by this committee 
arises from the fact that the Atomic Energy Act which estab- 
lished the Atomic Energy Commission was a delegation of 
congressional powers to the Commission which you head. It 
was not a conveyance to the President of any powers as in 
the case of the Department of Justice, or the Department of 
the Interior, or the Department of Agriculture. 

And Congress was so certain about this, that it established 
the Joint Committee on Atomic Energy, and gave that com- 
mittee special powers to keep in touch with your Commission. 

The purpose of the Atomic Energy Act, as I recall it, and I 
am speaking now from memory, was to establish the closest 
liaison between the Congress and the Commission, so that 
nothing could be done without the knowledge of the peoples’ 
representatives in Congress. This was because we were 
dealing with a new power of nature, fissionable materials, and 
the great capacity for disaster and for progress. 

So this does not fall into the category of privileged com- 
munications, which found their origin when George Wash- 
ington as President of the United States declined to advise 
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the Senate with respect to the negotiations of some treaties 
which he carried Sn. 

But we have come to a period in the history of our Gov- 
ernment where it is no longer possible for the President to 
carry on negotiations even with foreign governments him- 
self. He must delegate this power. 

We have a situation in which powers are delegated by 
Congress to commissions, and in which Executive powers are 
delegated by the President. 


To this Senator Kefauver added: 


I might add just in addition to this another compelling 
reason. It would seem to me, Admiral Strauss, that there 
was a declaration and as a matter of fact an order from the 
White House itself to make every conversation, all negotia- 
tions, everything to do with this matter to be put in a 
chronology and given to the public. I assume that that 
directive still persists. 


But Admiral Strauss still refused to testify. He frankly stated that 
neither his counsel, William Mitchell, nor the Attorney General, 
Herbert Brownell, had advised him to claim a privilege. It was his 
own idea.“® The Admiral said even “if I am advised that I have no 
privilege by the Attorney General, [ might still feel that my construc- 
tion of the Constitution was one by which I should abide.” ** And 
at one point he said, ‘If I am wrong, I will have to pay the penalty.” *” 

However, Admiral Strauss did say that at the request of Senator 
Kefauver he would ask the Attorney General for his opinion as to 
whether he should testify.“* On December 8, 1955, K. E. Fields, the 
General Manager of the AEC, informed Senator Kefauver by letter 
that “The Attorney General has been advised of your request. As 
soon as we hear from him you will be advised.” But as of July 20, 
1956, the AEC stated it was yet to hear from the Attorney General. 
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APPENDIXES 


AppEenpix I 


CHRONOLOGY oF Events PERTINENT TO THE INQUIRY INTO THE 
Drxon-Yates Necorrations ConpuUcTEeD BY THE SENATE ANTI- 
TRUST AND Monopo._y SuBCOMMITTEE, JUNE 27—Avavst 3, 1955 


INTRODUCTORY NOTE 


The chronology following has been prepared from data culled and 
assembled as a result of an analysis of the— 


1. Hearings before the Senate Antitrust and Monopoly Sub- 
committee, July, September, October 1954, regarding the 
Dixon-Yates contract. 

. Hearings before the Joint Committee on Atomic Energy, 
November 1954, regarding the utility contract between 
Atomic Energy Commission and Mississippi Valley Gener- 
ating Co. (Dixon-Yates Corp.). 

. Hearings before the Securities and Exchange Commission, 
December 1954 and June 1955, regarding the financing 
arrangements of the Mississippi Valley Generating Co. 

. Bureau of the Budget’s chronology of the development of the 
Dixon-Yates contract, released by the Bureau, August 21, 
1954. 

Atomic Energy Commission’s chronology of the development 
of the Dixon-Yates contract, released by the Commission, 
August 21, 1954. 

. Testimony and documents presented in the current hearings 
of the Senate Antitrust and Monopoly Subcommittee which 
commenced on June 27, 1955. 


Every event relating to the Dixon-Yates contract has not been 
included, but only those most pertinent to the inquiry conducted by 


the subcommittee. 
INDEX TO NAMES 


GOVERNMENT 
Bureau of the Budget: 
Dodge, Joseph M., Director, BOB (until April 15, 1954). 
Hughes, Rowland R., Director, BOB (since April 15, 1954), 
McCandless, William F., staff, BOB. 
Adams, Francis L., Consultant to BOB (Chief, Bureau of Power, 
Federal Power Commission). 
Roberts, Harold E., assistant to Adams, F PC. 
Schwartz, Carl H., staff, BOB. 
Focke, Arthur B., legal adviser, BOB. 
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Atomic Energy Commission: 

Strauss, Lewis L., Chairman, AEC. 

MacKenzie, John, Jr., assistant to Chairman Strauss, AEC. 

Nichols, Kenneth D., General Manager, AEC (until May 1, 1955). 

Fields, Kenneth E., General Manager, AEC (since May 1, 1955). 

Williams, Walter J., Deputy General Manager, AEC (until 
October 1954). 

Cook, Richard W., Deputy General Manager, AEC (since 
October 1954) (formerly Assistant General Manager for Manu- 
facturing). 

Mitchell, William, General Counsel, AEC. 

Sapirie, Samuel R., Manager, Oak Ridge Operations, AEC. 

Morrisson, James L., attorney, AEC. 

Smyth, Dr. Henry D., Commissioner, AEC (until September 30, 
1954). 

Zuckert, Eugene M., Commissioner, AEC (until June 30, 1954). 

Murray, Thomas E., Commissioner, AEC. 

Campbell, Joseph, Commissioner, AEC (until November 30, 1954) 
(presently Comptroller General of United States). 

Hoffman, Herbert E., attorney, AEC. 

Tennessee Valley Authority: 

Clapp, Gordon R., Chairman, Board of Directors, TVA (until 
May 18, 1954). 

Vogel, Herbert D., Chairman, Board of Directors, TVA (since 
September 1, 1954). 

Curtis, Harry A., Vice Chairman, Board of Directors, TVA. 

Securities and Exchange Commission: 

Demmler, Ralph H., Chairman, SEC (until May 25, 1955). 

Armstrong, J. Sinclair, Chairman, SEC (since May 25, 1955). 

Adams, Clarence H., Commissioner, SEC. 

Goodwin, A. Jackson, Commissioner, SEC. 

Orrick, Andrew D., Commissioner, SEC. 

Rowen, Paul R., Commissioner, SEC (until June 5, 1955). 

McDowell, Robert A., Director, Division of Corporate Regula- 
tion, SEC. 

Timbers, William H., formerly General Counsel, SEC. 

Meeker, Thomas G., formerly Assistant General Counsel, SEC 
(now General Counsel). 

DuBois, Orval L., Secretary, SEC. 

Ewell, James G., hearing examiner, SEC. 

a Harlow B., attorney, Division of Corporate Regulation, 
SEC. 

Freedman, Solomon, attorney, Division of Corporate Regulation, 
SEC. 

King, Earle C., chief accountant, SEC. 

Ferber, David, special counsel, Office of General Counsel, SEC. 

saacs, Elcanon, staff, Division of Corporate Finance, SEC. 
Federal Power Commission: 
Kuykendall, Jerome K., Chairman, FPC. 
) 
) 





Adams, Francis L., Chief, Bureau of Power, FPC, consultant to 
Bureau of Budget (for Dixon-Yates contract). 

McAllister, Lambert, Assistant Chief, Bureau of Law, FPC, 

Wahrenbrock, Howard E., Chief, Division of Electric Power, 
Bureau of Law. 
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Roberts, Harold E., assistant to Adams, FPC. 
Gatchell, Willard W., General Counsel, FPC. 
Department of Justice: 
Brownell, Herbert, Jr., Attorney General of United States. 
Leonard, George S., attorney, First Assistant, Civil Division, 
Department of Justice. 
MacGuineas, Donald B., attorney, Assistant Chief of General 
Litigation, Civil Division, Department of Justice. 
Rankin, J. Lee, Assistant Attorney General, Office of Legal 
Counsel. 
Ford, Fred W., first assistant, Office of Legal Counsel, Depart- 
ment of Justice. 
Ulman, Leon, staff, Office of Legal Counsel, Department of 
Justice. 
General Accounting Office: 
Campbell, Joseph, Comptroller General of the United States 
(Commissioner, AEC, until November 30, 1954). 
Weitzel, Frank H., Assistant Comptroller General. 
White House: 
Adams, Sherman, the Assistant to the President of the United 
States. 
Persons, Wilton B., Deputy Assistant to the President. 
Morgan, Gerald D., Special Counsel to the President. 
Hagerty, James C., Press Secretary to the President. 
Snyder, Murray, Assistant Press Secretary to the President. 
Goodpaster, A. J., White House Staff Secretary. 
Martin, Jack, Administrative Assistant to the President. 
Dodge, Joseph M., Special Assistant to the President; Chairman 
of the Council on Foreign Economic Policy (Director, Bureau 
of the Budget, until April 15, 1954). 


TENNESSEE 


Clement, Frank G., Governor, Tennessee. 
Volpe, Joseph, Jr., counsel, State of Tennessee. 
Tobey, Frank T. (deceased), mayor, Memphis. 
Allen, Thomas H., president, light, gas, and water division, city of 
Memphis. 
PRIVATE INTERESTS 
First Boston Corp.: 
Wenzell, Adolphe H. (until June 1955), vice president and director. 
Linsley, Duncan R. (until 1955), chairman of executive commit- 
tee (presently, vice chairman, board of directors). 
Coggeshall, James, Jr., president and director. 
Woods, George D., chairman of board of directors. 
Miller, Paul L., assistant vice president. 
Harter, Robert L., vice president. 
Cannon, Francis A., vice president and director. 
Dean, Arthur H., senior partner, law firm of Sullivan & Crom- 
well, counsel for First Boston Corp. 
Raben, John R., partner, Sullivan & Cromwell. 
Dooling, John F., partner, Sullivan & Cromwell. 
Foshay, William W., partner, Sullivan & Cromwell. 
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Dixon-Yates utility group: 

Dixon, Edgar H., president, Middle South Utilities, Inc. 

Yates, Eugene A., chairman of board, Southern Co. 

Hallingby, Paul, Jr., assistant to President Dixon, and now vice 
president, Middle South Utilities. 

Canaday, Paul O., vice president, Middle South Utilities. 

Seal, Tony G., vice president, Ebasco Services, Inc. 

McAfee, J. W., president, Electric Energy, Inc., and president 
of Union Electric Company of Missouri. 

Barry, James M., director and chairmar, executive committee, 
Southern Co. 

Stietenroth, James D., secretary-treasurer, Mississippi Power & 
Light (subsidiary of Middle South). 

James, Daniel, partner, law firm of Cahill, Gordon, Reindel & 
Ohl, counsel for Dixon and MVGC. 

Forrow, Brian D., partner, law firm, Cahill, Gordon. 

Meagher, Robert F., partner, law firm of Winthrop, Stimson, 
Putnam & Roberts, counsel for Southern Co. 

Smith, Hayden N., partner, Winthrop, Stimson law firm. 


FIRMS 


MVGC (Mississippi Valley Generating Co.): corporation formed by 
Dixon Yates on July 19, 1954, under the laws of Arkansas to carry 
out the power contract with the AEC; the powerplant to be con- 
structed in West Memphis, Ark.; all of the equity interest (com- 
mon stock) to be taken by its sponsoring companies, Middle South 
Utilities and Southern Co. 

EEI (Electric Energy, Inc.) (J. W. McAfee, president): constructed 
the generating plant at Joppa, Ill., to supply power to the AEC 
plant at Paducah, Ky., pursuant to a contract with AEC. 

OVEC (Ohio Valley Electric Corp.): Constructed a plant at Ports- 
mouth, Ohio, to supply power to AEC pursuant to a contract 
with AEC. 

EBASCO (Electric Bond & Share Co.): Utility holding company. 

Ebasco Services, Inc. (Tony G. Seal, vice president): Wholly owned 
subsidiary of EBASCO engaged in utility management and con- 
struction; agent for Dixon-Yates’ new powerplant, MVGC. 


CHRONOLOGY 


(Nore.—The present inquiry indicates the absence of particular 
meetings and persons from the chronologies officially released by the 
Bureau of Budget and AEC that should have been included. (It 
is also interesting to note that the ‘‘independently’’ compiled Bureau 
and AEC records of events fail to record the same meetings and per- 
sons.) Since all entries in the two official records are not included in 
this chronology, but only those pertinent to the present inquiry, those 
officially recorded are marked by an asterisk; entire meetings or 
particular persons that have been omitted from the official chronolo- 
gies, through they actually took place or were actually present, as have 
oon aaa to date through the inquiry, are noted as “(not dis- 
closed )’’.) 
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KEY TO CITATIONS 


502—Volume and page of printed transcript of testimony 
before this subcommittee, June 27 through August 3, 1955. 

JCAE: 783—Hearings of Joint Committee on Atomic 
Energy, 83d Congress, 2d session, November 5-13, 1954. 

SEC debt: 48—Hearings before the SEC on application of 
MVGC—equity-financing hearings, December 7-21, 1954; 
debt-financing hearings, June 6-17, 1955. 

Exhibit—One of the numbered exhibits introduced in hear- 
ings of this subcommittee. 


1952 
October 15, 1952 


In a campaign speech at Memphis, Tenn., Presidential nominee Eisen- 
hower states, in regard to TVA: “In this region you are deeply 
interested in the Tennessee Valley Authority, and in the part 
it has played in the improvement of the agriculture and commerce 
of this area. TVA has served rural areas well and has created 
many new industries in this section. It has helped conserve 
natural resources, control floods, and promote national defense. 
Certainly there will be no disposition on my part to impair the effec- 
tive working out of TVA. It is a great experiment in resource 
development and flood control for this particular area’ (New 
York Times, Oct. 16, 1952). 

Note 1: See entry of “June 17, 1953” for President’s reference 
to TVA as “creeping socialism” and his statement that ‘all of us 
provide such cheap power for one region that it can take away 
industries from other sections of the country.” 

Note 2: This extract from the speech of this date was also de- 
livered at Knoxville, Tenn., on the same date. 


November 1, 1952 


In answer to a telegram from the Knoxville (Tenn.) News Sentinel 
regarding Presidential nominee Eisenhower’s position on TVA, 
Eisenhower, 3 days before the election, wires: ““T'VA has served 
well both agricultural and industrial interests of this region. 
Rumors are being maliciously spread in TVA areas that I propose 
not only to decrease the efficiency of the operation but to abandon 
it, which is grossly untrue and utterly false. Jf J am elected 
President, TVA will be operated and maintained at maximum 
efficiency.—I have a keen appreciation of what it has done and 
what it will be able to continue to do in the future. Under the 
new administration TVA will continue to serve and promote the 
prosperity of this great section of the United States’ (Knoxville 
News Sentinel, Nov. 2, 1952). 

Note: See entry for ‘June 17, 1953,” for the President’s refer- 
ence to TVA as “creeping socialism’’. 
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1953 
January 9, 1953 


President Truman sends his budget message to Congress; his budget 
for fiscal year 1954 “includes funds to enable the Tennessee Val- 
ley Authority to start construction of a steam-electric plant in the 
western part of the system and to begin installation of additional 
units in the Kingston and John Sevier steam-electric plants. 
There facilities are required to meet the growing power needs of 
the area for defense, industrial, and domestic purposes.” 

Note 1: Truman’s budget called for an appropriation of $254,- 
355,000 for TVA, plus $30 million to begin construction of the 
Fulton steam plant (‘“‘western part of the system’’). 

Note 2: President Eisenhower announced on May 13, 1953, 
that his revised budget being submitted to Congress calls for a 
reduction of the TVA appropriation to $190,822,000 and com- 
plete elimination of the $30 million appropriation for the Fulton 
steam plant (New York Times, May 14, 1958). On May 18 the 
TVA Chairman advised Senator Saltonstall that the Bureau of 
the Budget had eliminated the provision for the Fulton steam 
plant (hearings, Senate Appropriations Subcommittee, H. R. 5690, 
p. 81). 

May 6, 8, 11, 1953 


Woods (chairman of board, First Boston Corp.) telephones Dodge 
(Director, Bureau of Budget) in an attempt to arrange an 
appointment to confer with Dodge (536-537). 


May 11, 1953 


Woods comes to Washington to confer with Dodge; he relates to 
Dodge how interested he was in the Government’s new policy of 
getting the ‘Government out of business,’’ and that he would like 
to help in any way he could. Dodge expressed his desire and need 
for a man experienced in money costs and utilities to make a 
study of TVA for the Bureau of Budget. Woods responds that he 
had a man for him; would consult the man (a vice president and 
director of First Boston) and let Dodge know (617). 

Note 1: Woods admitted that, when he came to see Dodge, he 
was aware of the fact that getting the “Government out of 
business’ would involve the selling of ‘‘untold millions or billions 
of dollars of securities on the market at a profit to security 
dealers,” although he insisted that this was not the primary 
reason for his traveling to Washington to see Dodge (617). 

Note 2: Woods also testified as to his personal belief that 
TVA should not be expanded, and that he was in favor of private 
corporate method over TV A-Government one (500-601). 

Note 3: Woods also expressed his preference for private 
financing rather than through Government (Dodge testimony) 
(944-947). 

Note 4: Woods’ “particular interest was in power projects of 
all kinds, which I thought was natural because their company 
had been large dealers in public utility securities * * *’’ (Dodge 
testimony) (944, 946). 
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May 13, 1953 


Woods telephones Dodge and informs him that Wenzell (vice president 
and director, First Boston) was willmg and would be made 
available by First Boston to work as consultant to Bureau of 
Budget (610-511). 

2 Note 1: Dodge requested a man for the purpose of making a 

factual study of TVA; Wenzell went to work for the Budget 

pursuant to that request; however, Wenzell’s final report, the 
result of his study, went much further and included several 
policy recommendations. See September 3, 1953, entry. 

Note 2: Wenzell’s work for the Budget did not end with his 
study and report of TVA; his 1954 period of service for the 
Bureau involved him deeply in the negotiations leading to the 
Dixon-Yates contract. It was not until July 8, after Wenzell 
testified that he had no objections to the report being made 
public and after Senator Butler personally requested the President 
to release the report, that it was produced for the subcommittee 
Note 3: See entry for October 19, 1953. 

/ Note 4: Dodge testified that, even though he wanted the report 
for its factual information, he had no one in TVA, for that matter, 
no one at all, check the report, nor did he even send a copy to 
TVA (970-972). 


Shortly after September 3, 1953 


Dodge gives Wenzell’s report on TVA, with the included recommenda- 
tions, to the President. 

Note: The President returned the report after a short period; 
Dodge testified he thought the President was pleased with the 
project, although he (Dodge) never discussed the report with the 
President (965, 969). 


Early October 1953 


Dodge gives Herbert Hoover a copy of Wenzell’s report, with its 
included recommendations (966). 

Note 1: Hoover returned the report after reading it, within a 
few days, and upon meeting Dodge shortly thereafter told Dodge 
that he thought it was a good report (969). 

Note 2: Hoover’s Final Task Force Report on TVA, released 
some time after this date, contained recommendations very simi- 
lar to those included by Wenzell in his report, namely, the selling 
of TVA’s power and fertilizer facilities to private investors. 


October 19, 1953 


Letter from Dodge to Wenzell thanking Wenzell for ‘‘the outstanding 
work”’ he had accomplished in his study and report of September 3. 
“Tt was an extremely valuable contribution, not only for the 
material contained in it, but its use as a foundation for further 
studies and consideration of the subject. It has been examined 
by two important individuals whose reaction to your work equaled 
my own” (967). 
Note: The “two important individuals” referred to are the 
President and Herbert Hoover. See entries for “Shortly after 
September 3, 1953’ and “Early October 1953” (968). 


aa 
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December 2, 1953 


(The official AEC and Bureau of Budget chronologies record 
no entries before this date.) 


May 20, 1953 


Wenzell starts his work as consultant to the Bureau, dividing his 
workweek between Washington (3 days) in the capacity of 
consultant and New York as vice president of First Boston Corp. 
(The beginning Wengell’s ‘first period” of service as consultant 
to the Bureau.) 

Note: This period of service culminated in Wenzell’s report 
on TVA submitted to the Bureau of Budget on September 3, 1953. 
See entry for that date. 


Between May 20 and September 3, 1953 


Wenzell and Hughes (then Deputy Director, Bureau of Budget) 
discuss Wenzell’s forthcoming TVA report and recommendations. 


June 17, 1953 


At the President’s press conference, upon being asked for examples of 
his statement that ‘in the last 20 years creeping socialism has 
been striking in the United States,”’ informally made on June 11, 
1953, before South Dakotan Republican leaders, the President 
responds: “Not long ago this appeal was made to me in behalf 
of the expansion of Federal expenditures in the TVA region * * * 
So we get to this curious thing in the socialistic theory that we, 
all of us, provide cheap power, such cheap power for one region 
that it * * * can appeal and take away industries from the other 
sections of the country.”” (New York Times, June 18, 1953.) 

Note: When Wenzell, in testifying before this subcommittee, 
was asked whether he agreed with the President’s characterization 
of TVA as “creeping socialism,” he replied, “I would call it 
galloping socialism!” (268). 


September 3, 1953 


Wenzell submits his final written report to Hughes, setting forth the 
results of his study and his four recommendations concerning the 
future power requirements of TVA, which included stripping 
TVA of its electric-power facilities, and an alternative suggestion 
that a private corporation be organized to produce power to be 
fed into TVA lines—this is the first known suggestion of the plan 
eventually manifested in the form of the Dixon-Yates proposal 
(210). (The termination of Wenzell’s “first period” of service 
as consultant to the Bureau.) 

Note 1: Wenzell did not consult anyone from TVA in the 
preparation of his report. 

Note 2: A copy of the report was retained by Wenzell in his 
First Boston Corp. offices and read by Woods (643). 

Note 3: On June 28, 1955, this subcommittee, conducted the 
present inquiry, was refused access to this report and all Bureau 
of Budget papers by Director Hughes, supported by the President. 
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Conference* at Budget; Dodge*with Strauss (Chairman, AEC), 
Williams (Deputy General Manager, AEC), McCandless (staff, 
Budget), re discussion of the budget message passage dealing with 
TVA that was to be submitted to Congress on January 21, 1954; 
discussion of the possibility and feasibility of a private-power 
supply to TVA. 

Note 1: Dodge told the AEC to proceed to investigate all of 
the possibilities of a private-power source. 

Note 2: Dodge was asked in the hearings before this subcom- 
mittee, why TVA was not requested to contract for private power 
rather than AEC, since AEC already had its power supply assured 
by existing contracts with TVA and, therefore, the problem was 
TVA’s, not AEC’s. In response, Dodge answered, “because they 
(TVA) had always taken the position that they wanted to build 
it themselves” (956). 


December 8, 1953 


Meetings* at AEC between Williams (Deputy General Manager, 
AEC) and McAfee (president, Electric eer Inc., and Union 
Electric) re interest of McAfee in setting up a corporation to 
supply power, or in EEI supplying it. 


Deécentber 15; 1953 
At* Williams’ request, McAfee sent a letter to AEC indicating his 


interest in arranging for the furnishing of additional power. 
Note: Dixon testified he first heard about AEC’s desire for a 
power supply from McAfee in informal talks at about this time. 


December 17, 1953 


Meetings* between Clapp (Chairman, TVA) and Hughes re 1955 
TVA budget allowances. Clapp was told that the “1955 budget 
would not include funds for any new steam-generating capacity 
but that arrangements were being made to reduce by the fall 
of 1957 existing TVA commitments to the AEC,” thus providing 
TVA with power for growth in industrial, municipal, and coop- 
erative loads in 1957. 

Note: The quotation here from the official Bureau chronology 
is almost identical to language in the President’s budget message 
to Congress, January 21, 1954. 


December 23, 1953 


Meeting* at AEC; Strauss, Williams, Nichols (General Manager, 
AEC), Dixon (president, Middle South Utilities, Inc.), re Dixon’s 
letter offering to furnish TVA with power. 


December 24, 1953 


Hughes letter* to Strauss advising AEC that TVA’s budget for 1955 
is predicated on relieving TVA of AEC power requirements, and 
that AEC should proceed with negotiations toward a firm agree- 
ment with private sources. 
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1964 
January 4, 1954 


Letter* from McAfee to Williams, suggesting that the AEC, before 
making a decision, consider other alternatives in their quest for 
a power proposal to relieve “the national budget of avoidable 
capital expenditures in the TVA area, namely, in order of 
McAfee’s priority: (1) TVA ceasing to assume the responsibility 
of supplying all municipal needs, letting present contracts expire; 
(2) TVA arranging with neighboring companies to buy power, 
and the construction of a new plant if necessary; and (3) the 
plan discussed with McAfee at the December 8, 1953, meeting 
at AEC. 

January 14, 1954 


Meeting* at AEC: Strauss, Nichols, Williams, Hughes, McCandless 
(staff, Bureau of Budget) re Dixon’s proposal to TVA, McAfee’s 
alternative suggestions, and his lack of eagerness to enter into a 
contract, and the greater feasibility of a contract with utilities 
in the Memphis area, as suggested by Dixon. 

Hughes telephone call to Wenzell requesting he come to Washington and 
that he attend a large meeting to be held at AEC on January 20 
(not disclosed). 

Note: Questioned as to why Wenzell was called, Hughes 
testified that ‘‘he was still, as far as I was concerned, sort of a 


consultant, inactive consultant, of the Budget Bureau * * *” 
and that he wanted Wenzell to advise him on such matters as 
interests costs and debt-equity ratios (22). 


January 18, 1954 


Wenzell arrives in Washington; confers with Hughes; Hughes makes 
an appointment for Wenzell with Strauss at AEC; went to AEC 
and conferred with Strauss; returned to New York same evening 
(212) (not disclosed). (The beginning of Wenzell’s “‘second period”’ 
as consultant to Bureau of Budget.) 

Note 1: Wenzell testified he represented himself to Strauss as 
a consultant and representative of Bureau of Budget (436, 291- 
292, 300-301). 

Note 2: Strauss testified (before Joint Committee on Atomic 
Energy, November 6, 1954, hearings, p. 249) that “I have no 
knowledge of any consultants that Mr. Dodge may have had or 
whether he had any.” 

Note 3: Strauss later testified (before JCAE, July 13, 1955) 
that he had met Wenzell only as a representative of First Boston 
Corp. (436). 


January 19, 1954 


Telephone call to Wenzell in New York from “‘somebody” in Strauss’ 
office confirming the coming January 20 meeting at AEC (297) 
(not disclosed). 

Wenzell requests Miller (assistant vice president, First Boston Corp.) 
to accompany him to Washington (297~298). 
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Note 1: Wenzell testified that he wanted Miller with him on 
certain technical aspects of financing that may arise at the 
January 20 meeting (299). 

Note 2: Miller went to Washington as a “First Boston man’ 
and not as a representative of Budget Bureau (Woods testimony) 
(106, 548). 

Note 3: Miller (during the SEC debt-financing hearings, 
June 16, 1955, p. 735), upon being asked: “Had you antic- 
ipated prior to that time (April 22, 1954) that First Boston Corp. 
would get the business (Dizon-Yates financing)?’’, replied, “I 
certainly had personally hoped so.” And, in response to the 

uestion “State whether or not you felt that your working with 
them would lead to getting business,” responded, “I certainly 
hoped it would be. We were all going in the same direction”’ 
(302). 
Meeting at Budget: Wenzell, Hughes (Miller (?)) (6: 661) (not disclosed). 
Wenzell and Miller arrive in Washington; go to AEC to confer with 
Williams, MacKenzie, Cook re to inform Wenzell of earlier 
discussions with McAfee and Dixon, and the coming meeting of 
January 20 at AEC (802) (not disclosed). 


’ 


January 20, 1954 


Meeting at AEC: Wenzell, Miller (not disclosed), Strauss, Williams, 
Cook (Assistant General Manager, AEC), Sapirie (Manager, Oak 
Ridge Operations, AEC), McAfee, Dixon re whether private 
utilities ready to organize a block of power and the question of a 
Memphis site (rather than one at Paducah) (806). 

Note: This is the first time Dixon saw Wenzell in regard to 
the Dixon-Yates matter. 

Meeting at Budget (4:30 p. m.): Hughes, McCandless, Williams, Cook, 
MacKenzie (Assistant to Strauss, AEC), McAfee, Dixon, Wenzell, 
Muler (not disclosed) (307). 

Note: Hughes testified he never met Miller, nor did he know 
whether Wenzell was present, in spite of Hughes’ admitting that 
the meeting was highly private. 


January 21, 1954 
President presents budget. message for fiscal year 1955 to Congress, 
stating that TVA will not receive funds for additional power 


units and that AEC will look to ‘‘other sources’ for its power 
requirements, 


Betweon January 20 and January 30, 1954 


Meeting in New York; Wenzell with egg! (vice president, Middle 


South Utilities), Seal (vice president, Ebasco Services, Inc.) re 
financing and the formulation of a Dixon-Yates proposal (433- 
434) (not disclosed). 

Note 1: At this meeting and those to follow with the Dixon- 
Yates people, Wenzell participated on “instructions from Mr. 
Hughes to meet with these gentlemen and to try to do everything 
I could to help advance a written proposal, which was to come 
out * * *” (433). 
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Note 2: Wenzell attended these meetings at the request of 
Hughes and “representing the Bureau of the Budget” (488). 
Note 3: During this period Wenzell was in his office also 
transacting business for First Boston Corp. (433). 
Telephone calls between Wenzell and Canaday, Seal, Dixon. 


About February 1, 1954 


Wenzell and Dixon meet on an airplane en route between Washington 
and New York; discussed interest rates, overall problems, and 
timetables regarding a proposition (Dixon-Yates proposal) 
(441-442). 

Note 1: The date is only approximate—Wenzell and Dixon 
place it sometime late in January or early in February. 

Note 2: The details of this discussion are very hazy in both 
their memories, but Wenzell related details to the extent recorded 
above, while Dixon testified that the discussion centered only on 
financial conditions generally (1004-10084). 

Very early in February Dizon requests Wenzell to look into the ‘“‘money 
markets” for him, and to consult his associates in First Boston 
(1004, SEC debt: 274) (not disclosed). 

Note 1: This request was in part responsible for the meetings 
at First Boston held on February 5 and 10, 1954. 

Note 2: See entry for ‘Early April.” 


February 1, 1954 
Meeting in New York at Hughes’ request: Wenzell (“representing the 
Bureau of Budget’’), Dixon, Seal, Canaday re financing and 
Dixon’s proposal (433) (not disclosed). 
February 2 (or 3), 1954 
Wenzell in Washington at Budget; ‘‘probably saw Hughes’”’ (not dis- 
closed). 
February 3, 1954 


Yates (chairman, Southern Co.) visits* Hughes and Nichols, expressing 
interest in furnishing AEC power. 


February 5, 1954 


Meeting at First Boston offices in New York, as a result of Hughes’ and 
Dixon’s request of Wenzell to figure cost of money or interest 
rates: Wenzell, Miller, Cannon (vice president, First Boston 
Corp.), Harter (vice president, First Boston), (all four men of 
First Boston), re interest rates and equity-debt ratios (312 and 
exhibit 12, 437) (not disclosed). 


February 8, 1954 


Meeting: at AEC: Wenzell, Nichols, Seal, Canaday, McCandless, 
Dixon (214, 261, 445, 446) (not disclosed). 
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February 10, 1954 


Second meeting at First Boston offices in New York, as a result of 
Hughes’ request to compute interest rates: Wenzell, Miller, 
Cannon, Harter (446 and exhibit 12) (not disclosed). 


February 13 (or 14), 1954 


Meeting in Dizon's office: Wenzell, Dixon, Canaday, Seal. Hughes 
was aware of this meeting (Wenzell’s testimony) (SEC debt: 824, 
447) (not disclosed). 


February 14 (or 15 or 16), 1954 


Dixon discusses with James (his counsel) the possibility of a ‘‘con- 
flicts of interest’’ question being raised in regard to Wenzell’s 
“dual role’; James advised Dixon that “it was no legal matter; 
that, as far as he could see, it was just a business matter’’; he 
also suggested that Dixon advise Wenzell to take the matter up 
with the First Boston people, their counsel, and possibly discuss 
it with Dodge or Hughes (Dizon testimony) (921-923). 

Note 1: Dixon consistently maintained that he had no personal 
interest in the matter, but that he could imagine possible em- 
barrassment for First Boston or the Bureau of the Budget if 
somebody wanted to level charges based on Wenzell’s position 
(925-926). 

Note 2: See notes 5, 6, and 7 under entry for ‘“‘Early April.” 

Note 3: Dixon testified that after he had brought the question 
of ‘‘conflicts of interest’? to the attention of Wenzell, Wenzell 
later reported back to Dixon that he (Wenzell) had consulted 
counsel and had been told that there was nothing to be concerned 
about. But compare entry for “February 26’’, the date on which 
Wenzell did consult his counsel (Sullivan and Cromwell) and 
was told to sever his relationship with Bureau of Budget as soon 
as he could (926, 993-994). 

Note 4: Dixon also testified that some time after this date he 
raised the question of Wenzell’s ‘‘dual role’ with Hughes at the 
Bureau of Budget; that James (his counsel), who had accom- 
panied him, told Hughes that there was a policy question to be 
seriously considered, that “it was extremely unwise to have Mr. 
Wenzell in the Bureau of the Budget if there was going to be 
any consideration of his firm as financial agents * * *.” Dixon 
stated that this discussion with Hughes was prompted by the 
possible “embarrassment” to First Boston and Buriat of Budget 
that could come about due to a vice president and director of 
First Boston acting at the same time as consultant to the Bureau. 
Both Dixon and James recall Hughes made no comment (994-— 
995). 

February (18 or) 19, 1954 


Meeting in Yates’ Southern Co. offices in New York: Wenzell, Yates, 
Dixon, Barry (chairman, executive committee, Southern Co.), 
Canaday, Seal, Smith (member, law firm of Winthrop, Stimson; 
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counsel for Southern Co.), re Yates and Southern Co. being in- 
cluded in the power proposal (448-450). 


February 20, 1954 


Yates notifies* Hughes and Nichols that he will join with Dixon in 
making a proposal. 


February 23, 1954 


Meeting* at AEC: Nichols, McCandless, Dixon, Yates, Wenzell (not 
disclosed), re Dixon and Yates discussed the letter they were 
planning to send to AEC “pertaining to their proposal for fur- 
nishing power’’ (official chronology). Discussion of a draft letter 
dated February 24 from First Boston Corp. to Dizon, that Wenzell 
had drafted concerning the financing of the proposal (Wenzell testi- 
mony, July 13) (4450) (not disclosed). 

Note 1: When Wenzell drafted the letter, he did so ‘‘as a repre- 
sentative of Bureau of Budget,’’ even though the letter was drawn 
up in offices of First Boston and addressed from that banking firm 
to Dixon (Wenzell testimony) (452-458) ; also (Wenzell testimony 
before SEC) he drew up the letter as representative of First 
Boston. 

Note 2: Letter was the basis of Dixon-Yates proposal of Febru- 
ary 25 (452-454). 

Note 3: Letter, save one paragraph, was identical to the final 
letter on financing of April 14 in support of Dixon-Yates final 
(second) proposal, which was accepted by AEC (454). 

Wenzell begins to worry about his dual role in the Dixon-Yates matter 
at this time (Wenzell testimony) (453). 

Wenzell conferred with Hughes about his relationship in the Dixon- 
Yates matier; he told Hughes that since the project was taking 
form and a definitive plan would evolve, the ‘‘fact that I was 
working on it might cause some embarrassment later on.” 
Hughes replied to the effect that he did not think the problem 
was as serious as Wenzell did, and that there was no reason to be 
concerned at this time (Wenzell testimony) (466, 571) (not dis- 
closed). 

Wenzell took the “dual role” problem up with Coggeshall (president, 
First Boston), who said Wenzell should consult Sullivan & Crom- 
well (law firm, counsel for First Boston) (671-872). 

Coggeshall calls Dean (senior partner, Sullivan & Cromwell) to discuss 
Wenzell’s position in the Dixon-Yates matter, particularly in 
light of the fact that Wenzell drew up the draft letter of February 
24 for First Boston at the same time he held the position of con- 
sultant for Budget (letter referred to under chronology entry of 
February 23); an appointment was made for Wenzell to confer in 
the offices of Sullivan & Cromwell on February 26; Dean asked 
Raben (partner, Sullivan & Cromwell) to handle the appoint- 
ment as Dean would be absent from the office on that day 
(Dean testimony and exhibit 9, Sullivan & Cromwell blotter entry) 
(572). 
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February 25, 1954 


Dixon-Yates (Middle South Utilities-Southern Co.) proposal sub- 
mitted* to AEC (first proposal). 

Through the period January 18—February 25 Wenzell alone from First 
Boston talked and dealt with Dixon-Yates although he was, 
throughout this period, consultant to Bureau of Budget (Wenzell 
testimony) (not disclosed). 

Note: See ‘early April’ date in chronology. 


February 26, 1954 


Conference in offices of Sullivan & Cromwell; Wenzell with Raben re 
Wenzell’s role in First Boston’s dealings with Dixon-Yates while 
Wenzell was consultant to Bureau of Budget; question as to 
whether First Boston should, or could properly, sign the draft 
letter of February 24 drawn up by Wenzell on February 23. 
Also a three-way telephone discussion, Wenzell and Raben with 
Dean (who was absent from the office at this time) (146-147, 572- 
576, 590-591). 

Note 1: Wenzell was advised at this time to terminate, by 
letter, his services as consultant to Bureau of Budget and to com- 
pletely sever his relationship with Budget; also advised to talk 
the matter over with Dodge or Hughes. In addition, Wenzell 
was told that First Boston should consider giving up any fee if 
it became financial agents for Dixon-Y ates (146-147, 544. Blotter 
entry). 

Note 2: Following this conference, Wenzell went back to First 
Boston and discussed the matter with Coggeshall (but cannot re- 
member any details). 

Meeting at Bureau of Budget re the Dixon-Yates proposal submitted 
February 25 (not disclosed). 


Weekend February 26—March 2, 1954 


Bureau of the Budget worked on the proposal and prepared a memoran- 
dum (Seal memo of March 3) (not disclosed). 

Note 1: Seal was consulted in its early stages of preparation. 

Note 2: The subcommittee conducting the present inquiry was 


refused access to this memorandum by the Bureau of Budget on 


July 18, 1955. 
March 1, 1954 


Seal sent for by Cook (of AEC) (not disclosed). 
Wenzell in Washington (Hughes testimony). 
Conference between Dean and Raben, re TVA (exhibit 91, Sullivan & 
Cromwell blotter entry) (10). 
Note: This conference concerned Wenzell and his role with 
Budget and First Boston. 


March 1, or 2, or 9, 1954 


Wenzell confers with Dodge; Wenzell informed Dodge that he had 
been advised to sever his relationship with the Bureau of the Budget’ 
because of the “‘embarrassing”’ position he and First Boston may 
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find themselves in, in the event First Boston becomes financial 
agent for Dixon-Yates (577) (not disclosed). 

Note 1: Wenzell places the date as March 1 or 2; Dodge fixes 
the date as March 9. 

Note 2: Wenzell testified that Dodge replied to the effect that 
Wenzell was taking the problem too seriously, that severing his 
connection with the Bureau was unnecessary at this stage as the 
proposal was not final yet and still had to go through many 
refinements, and that there were other meetings and discussions 
yet to be held which he would like Wenzell to continue to attend 
(577). 

Dodge, on the other hand, testified that his reply to Wenzell 
was that Wenzell ought to terminate his services just as soon 
as possible, as it could be embarrassing to the Government if it 
later turned out that First Boston, whose vice president was 
working for the Bureau, became financial agent for Dixon-Yates 
(972-974). 

Note 3: Wenzell testified that at this meeting he suggested 
that Dodge bring in another power consultant, namely, Adams 
(Chief, Bureau of Power, Federal Power Commission) (577). 

Note 4: Wenzell told Dodge or Hughes that if First Boston 
were later to become associated with Dixon-Yates, and the fee 
question came up, Wenzell would keep Dodge advised and in- 
formed (593). 


March 2, 1954 


Meeting at Budget: McCandless, Schwartz (staff, Budget), Seal, 
Wenzell, ete., re February 25 proposal and completion of a 
memorandum for Hughes (589-590) (not disclosed). 

Seal confers with Cook at AEC, re February 25 proposal (not disclosed). 

Meeting at Washington office of EBASCO (5 p. m.): Wenzell, Seal 
(etc. (?)) (not disclosed). 

Note: Among other things, Wenzell informs Seal that the Bu- 
reau of Budget’s memorandum on the Dixon-Yates proposal had 
been completed (the memorandum worked on by Budget people 
over weekend of February 26—March 2). 

Hughes first reported this date as termination of Wenzell’s services as 
consultant to Budget (letter to Senator Lister Hill, February 11, 
1955), but subsequently changed the date to a later one (in a 
supplemental letter to Senator Hill of March 16, 1955). 

Memorandum by Yates to all directors of Southern Co., re Southern 
Co.’s participation with Middle South Utilities in the power pro- 
posal submitted tu the AEC, and noting the fact that “First 
Boston Corp. has advised Mid-South and Southern that they 
could sell” a particular type of security at a specific interest rate 
at present market conditions (exhibit 96). 

Note: The Yates memo was based on information supplied by 
Dixon; Dixon testified that his information as to the salability of 
the securities was received from First Boston “through Wenzell” 
(15). 

March 3, 1954 


s 
Seal memorandum to Dixon, mentioning, among many things, Wen- 
zell’s name for the first and only time in any of the papers or 
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records of negotiations relative to the Dixon-Yates proposal; 
Wenzell’s name brought out in the memo in connection with his 
attendance at the meeting of March 2 at Bureau of Budget and, 
later, in EBASCO offices (exhibit 95). 

Telephone conference between Wenzell and counsel Dean, re Wenzell’s 
position in the Dixon-Yates matter (exhibit 91, Sullivan & Crom- 
well blotter entry). 

Telephone conferences between Wenzell and Raben, re Wenzell’s 
resigning from his position with the Bureau of Budget (exhibit 
91, Sullivan & Cromwell blotter entry). 

Meeting*: Hughes, Nichols, Clapp, staffs of AEC, TVA, Budget, re 
Dixon-Yates proposal of February 25. 


March 3-24, 1954 


Joint review of Dixon-Yates proposal by staff of AEC, TVA, and 
Budget, and an analysis by consultant Adams. * 


March 9, 12, 14, 16, 23, 1954 


Wenzell in Washington (SEC testimony) (not disclosed). 

Note 1: This was the period when the first Dixon-Yates pro- 
posal was being reviewed; Wenzell was in Washington in connec- 
tion with this work of attempting to revise and improve the 
February 25 proposal, enaale resulting in the formulation of 
the second Dixon-Yates proposal on April 10 (594). 

Note 2: Dixon and/or Yates were present at some of these 
meetings. 

Note 3: Dixon based his April 10 proposal, in part, on talks 
with Wenzell during this March period and on Wenzell’s Febru- 
ary 24 draft letter (under February 23 entry) (Wenzell 
testimony). 

Note 4: See entry “Early April.” 


March 10, 1954 


Telephone conference between Wenzell and Raben, re Wenzell’s re- 
signing his position with Bureau of Budget (exhibit 91, Sullivan 
& Cromwell blotter entry). 


About March 19, 1954 


Arrangements are made to have Adams (Chief, Bureau of Power, 
Federal Power Commission) come to Bureau of Budget as a 
consultant on the Dixon-Yates matter. 

Note 1: Wenzell testified he suggested to Dodge and the Bureau 
the procurement of Adams as a consultant to the Bureau (476, 
577). 

Note 2: Adams was not an expert on money costs or interest 
rates, so he could only partially take over Wenzell’s functions as 
consultant (577-878). 

Note 3: President said that Adams “replaced”? Wenzell (press 
conference, June 1955). 

Note 4: Hughes admits that Wenzell continued to work for 
Budget until April 3, 1954, 
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March 24, 1954 





Meeting:* Adams, McCandless, Seal, representing Dixon and Yates, 
Adams informed Seal that the figures in the proposal were 
much higher than his (Adams) estimates of cost, and asked Seal 

to refigure costs of construction. 


Early April, 1954 


Up until this time, the only person from First Boston that Dixon had 
talked to and dealt with was Wenzell (999). 

Note 1: Dixon testified before the SEC that the first person in 
First Boston that he had talked to, in February 1954, was Linsley. 

Note 2: Linsley testified that he had not even heard of ‘‘Dixon- 
Yates” until late March or early April 1954. 

Note 3: Dixon testified in SEC hearings that ad/ his dealings 
with First Boston during this early period in 1954 were “either 
directly or indirectly with Mr. Linley,” and that he had had 
conversations with Linsley with respect to the financing basis of 
the February 25 Dixon-Yates proposal during February (SEC 
debt: 121, SEC equity: 1024). 

Note 4: Linsley was on vacation and absent from his First 
Boston office in New York during the entire month of February ; 
testified he might have talked to Dixon over the phone in late 
March—early April, but the first meeting with Dixon that he can 
remember was on April 14 (SEC debt: 589). 

Note 5: Before SEC, Wenzell testified that during the period 
prior to this date he was the “mouthpiece for First Boston”’ in 
matters concerning Dixon-Yates (SEC equity: 799). 

Note 6: Testifying at hearings of this subcommittee, Dixon, 
pressed on Wenzell’s role, stated that he regarded Wenzell as 
being nothing more than a ‘‘courier,”’ (16) in spite of the fact that 
all of his dealings through this date were with Wenzell, that the 
only person in First Boston that Dixon talked to regarding the 
financing provisions of the February 25 proposal was Wenzell, 
and that Wenzell reviewed both the February 25 and April 10 
proposals. (See entries for “February 2: eting at AEC” 
and ‘April 3.’’) 

Note 7: During the SEC equity hearings, Dixon only talked of 
Linsley and never mentioned Wenzell’s name; during the SEC 
debt hearings, again only volunteered Linsley’s name, but pressed 
on other people in First Boston that he might have talked to, he 
admitted ‘‘Wenzell was in 1 or 2 of the early meetings * *'w 
and “* * * T didn’t seek his views on financing * * *” (SEC 
debt: 122, 3). Also, there were meetings in which Wenzell was 
“almost an observer.”’ He also said that he did not know the 
nature of Wenzell’s work for the Budget (SEC debt: 272), but 
that Wenzell was always at the meetings as a representative of 
the Bureau of the Budget.’ At another point Dixon testified, 
“T didn’t know what I talked to Mr. Wenzell about. They were 
casual conversations” (SEC debt: 274). 

Note 8: Wenzell, in the SEC debt proceedings, was asked, 
“* * * is it clear to you that at that time (early in 1954) you 
told Mr. Dixon what you were doing at the Bureau of the Budg- 
et?”’, and answered, ‘Yes, sir’ (915, 599, 600-601, SEC debt: 
770). 
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Note 9: Very early in February Dixon requested Wenzell to 
look into the “money markets’’ for him, and to consult his as- 
sociates in First Boston (1005). 

Note 10: See entries for “About February 1, 1954.” 


April 1, 1954 


Seal* submits to Adams revised cost estimate. 
April 3, 1954 


Meeting:* Wenzell (not disclosed), Hughes, Adams, Dixon, Yates, 
etc., re revised cost estimate submitted by Seal, and advising 
Dixon-Yates to submit a new proposal based on them (official 
chronology); the entire proposed second Dizon-Yates plan was 
reviewed and discussed (the proposal finally submitted to the AEC 
on April 10) (Wenzell testimony) (463) (not disclosed). 

Conference at AEC: Wenzell, Nichols, Cook, re Wenzell advised by 
Nichols “that it appeared that the Dixon-Yates people were now 
getting within the range of possible discussions and suggested 
that Wenzell encourage the Dixon-Yates group to refine their 
figures and come up with a proposal * * * He (Nichols) pointed 
out that he would be very glad to meet with Adams (Budget 
consultant) and the Dixon-Yates people whenever they were 
prepared”’ (697-698). 

Note 1: This is extracted from the AEC’s letter of July 2), 
1955, to Senator Kefhuver, in which they denied the subcommit- 
tee’s request for documents, but in which they admitted leaving 
several events out of their official chronology, the April 3, 1954, 
meeting being listed as one of those omitted, because “neither 
of them (Wenzell nor Miller) participated in anv degree whatsoever 
in the negotiations leading to the present contract which 
developed from the April 10 proposal from Messrs. Dixon and 
Yates.” 

Note 2: See first entry this date. 

Note 3: Cook testified that he had a memorandum in his office 
covering this meeting, but that he could not make it available 
to the Subcommittee without first “checking with the Com- 
mission’’—subsequently, the AEC denied this subcommittee 
this memorandum of April 3 (698; Letter July 27, 1955, by K. E. 
Fields of AEC to Senator Kefauver). 

Hughes, on afterthought, reported this date as the termination of 
Wenzell’s services as consultant to Budget in a supplementary 
letter to Senator Hill, Mareh 16, 1955, correcting his earlier 
letter of February 11, 1955, in which he specified the termination 
date as that of March 3, 1954. 


April 6, 7, 8, 10, 1954 
Meetings* at AEC and Budget, involving Nichols, Cook, Adams. 


McCandless, Roberts (Assistant to Adams), Dixon. Yates, re 
the revised Dixon-Yates proposal (second proposal). 
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April 9, 1954 


Conference at SEC: McDowell with Dixon, Canaday, Barry (chair- 
man, executive committee, Southern Co.), Smith (partner, law 
firm of Winthrop, Stimson, counsel for Southern Co.), James 
(partner, law firm of Cahill, Gordon, counsel for Dixon and 
Middle South Utilities), re discussion of the plan by which 
Dixon and Yates were going to furnish power under a contract 
they proposed to offer to the AEC, and particularly as to the 
problems facing their plan as a result of the Public Utilities 
Holding Company Act, which the SEC would have to pass on— 
problem of “integration” under section 10 (c) (2) and one of 
interlocking relationships and concentration of control (exhibit 
104, 741). 

Note 1: McDowell memorandum of this conference states, 
“The entire output of ‘X’ whose plant will be located in West 
Memphis, Ark., * * * will be delivered to the TVA which in 
turn will resell such power at wholesale for use by municipalities 
in that area.” 

Note 2: The Commission, in its opinion and decision of Feb- 
ruary 9, 1955, used “national defense’ as one of its bases for 
resolving the “integration,” ‘‘concentration of control,’’ and 
unorthodox capital structure problems that it (SEC) was faced 
with in approving the financing and capital structure of MVGC 
(Dixon-Yates’s company). ; 

Note 3: McDowell states in his record of this April 9 conference, i 
“Middle South proposes not to consolidate the financial position 
of ‘X’ with itself and its other companies, in preparing financial ; 
statements for the public and for the SEC. Mr. Dixon wanted 
to be very sure that this was understood from the very beginning, 
for if the SEC should insist on consolidation, either initially or 
at a later date, this would be a real obstacle to Middle South’s } 


I 


interest in the matter.” ' i 
Note 4: The following day, April 10, Dixon and Yates sub- | 
mitted their proposal to the AEC, which was accepted ‘as a basis q 


for the contract, which was signed on November 11, 1954—a 
month before the SEC opened their “public” hearings into 
Dixon-Yates. 

Note 5: The reason for Dixon’s coming to the SEC this date, 
as stated by McDowell’s memo, is that ‘The whole proposal may 
be publicly disclosed within the very near future and that is the 
reason why Mr. Dixon was so anxious to see us promptly. He i 
wanted us to know what it was all about before we read about it = fj 
in the newspapers.” i 


April 10, 1954 4 


Second* Dixon-Yates proposal submitted to AEC. 

Note 1: This was the proposal accepted by the AEC, the basis 
for the President’s instructions (June 16) to the AEC to proceed 
with negotiations toward a definitive contract with Dixon-Yates, § 
and the starting point of the “negotiations” carried on between | 
AEC and Dixon- Yates. 

Note 2: The financing provisions of the proposal are the same 
as those of the first proposal of February 25, based on the same 
financing data drawn up by Wenzell in the draft letter of Feb- 
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ruary 24, addressed to Dixon from First Boston, and discussed 
with Dixon at the meetings of February 23 (regarding the first 
proposal) and April 3 (regarding this second proposal), 

Note 3: Wenzell and Dixon testified that the financing in- 
formation brought to Dixon by Wenzell, and Wenzell’s draft 
letter of February 24, were the basis of the following paragraph 
of the letters trom Dixon submitting to the AEC both the first 
and second proposals: ‘‘We have received assurances from re- 
sponsible financial specialists expressing the belief that financing 
can be arranged on the basis which we have used in making this 
proposal and under existing market conditions, and our offer is 
conditioned on the arranging of such financing.” 

Woods, Wenzell luncheon; at this time Wenzell was ‘“‘back’’ with First 
Boston; Wenzell gives Woods a “rundown” on what was taking 
place in regard the Dixon-Yates proposal (Woods testimony) 
(10). 

Between April 10—May 1, 1954 


Wenzell represented First Boston only. He “assumed” First Boston 
would do the financing (testimony before SEC). 


April 12, 1954 


Meeting between Woods and Wenzell (neither party has any recol- 
lection as to the details of the conference) (10). 


April 14, 1954 


Letter from Linsley (chairman of executive committee, First Boston) 
to Dixon, advising on interest costs and financial details relative 
to second Dixon-Yates proposal (exhibit). 

Note: Almost identical to draft letter dated February 24 drawn 
up by Wenzell for First Boston and Dixon (relative to first Dixon- 
Yates proposal). 

Meeting in Linsley’s office at First Boston Corp.: Wenzell, Linsley, 
Miller, Dixon, James, Hallingby (assistant to Dixon). 


Between April 14—May 1, 1954 


Wenzell, representing First Boston, attends meetings, some at Hal- 
lingby’s office, one at First Boston office, with Miller occasionally 
present. 


April 16, 1954 


AEC Commissioners Smyth and Zuckert write to Hughes vigorously 
objecting to AEC’s role in Dixon-Yates deal, stating that: 
‘“* * * the proposed action involves the AEC in a matter remote 
from its responsibilities. In an awkward and unbusinesslike way, 
an additional Federal agency would be concerned in the power 
business. * * * The present proposal would create a situation 
whereby the AEC would be contracting for power, not one kilo- 
watt of which would be used in connection with Comn ission 
production activities. * * * such a contractual relationship’ was 
on ‘‘matters irrelevant to the mission of the Commission.”’ 

Note: Hearings before the Joint Committee on Atomic Energy 
in July brought out Thomas E. Murray’s, a third AEC Com- 
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missioner, objections to AEC’s participation in the Dixon-Yates 
affair. Before the Joint Committee, at later hearmgs on Novem- 
ber 6, he testified: ‘I can assure you that the time spent on this 
highly controversial and political matter is increasing neither our 
weapons know-how, nor our weapons production. * * * No 
one will ever be able to estimate the degree to which top level 
Commission attention has been diverted from its grave primary 
responsibilities by an issue only distantly related. And equally 
uniereusiade is the fact that the AEC has been needlessly involved 
in an issue political in nature with the result that the nonpolitical 
character and position which the AEC previously enjoyed have 
been seriously impaired”’ (JCAL: 283). 

Also, “this Commission was faced * * * back in April with a 
proposal that was sent to the Bureau of Budget from the Dixon- 
Yates group. We were instructed to follow that proposal. We 
didn’t have any alternative” (JCAE: 286). 


April 24, 1954 


Hughes* memo to President, advising him of the proposal received by 
the AEC from Dixon-Yates, the results of a joint analysis by 
AEC, Budget, and TVA (which excepted to the cost figures 
agreed upon by Adams and AEC staff), and recommended the 
President’s approval. 


Before May 7, 1954 


Lehman Bros. (investment-underwriting firm) approaches Dixon to 
offer to become financial agents for Mississippi Valley Generating 
Co., to participate in the placing of that company’s debt securities, 
on a “nominal or no fee’’ basis, as a “public service,”’ because of 
the ‘national interest’’ involved and the prestige to be gained 
(918, 935 B 

Note 1: This is the first time in Dixon’s experience that any 
investment banking firm had ever offered to negotiate a stock or 
bond issue without taking a fee—First Boston’s declination of a 
fee (as far as Dixon was concerned) did not come until later, in 
November. See entry for November 17, 1954 (919). 

Note 2: Lehman Bros. was included in the financing arrange- 
ment between First Boston and Dixon, on Dixon’s insistence, 
over Woods’ reluctance (Woods testimony). (See entry for May 
11, 1954.) 

Note 3: At some later date, it was finally agreed that Lehman 
Bros. would get no fee at all. 


May 7, 1954 


Meeting in First Boston offices, arranged by Dixon and Woods: 
Woods, Wenzell, Linsley, Miller, Dixon, Yates, re possibility of 
raising debt money and a program for placing the debt with insur- 
ance companies and banks (490-492, 919). 

Note 1: Woods, in discussing this meeting, referred to Dixon- 
Yates as “prospective clients,” and his “hopes and expectations” 
at the time of becoming their financial agents. 

Note 2: Woods testified that in his own mind he had decided 
that First Boston, if they became financial agents, would not take 
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any fee; however, he did not communicate this to Dixon and 
Yates at the time. 

Note 3: Woods testified that Wenzell, at this meeting, was only 
sitting in as an “observer,” though Woods stated he doesn’t 
know who Wenzell was observing for. 


May 10, 1954 


First Boston Corp. formally and officially become financial agents for 
Mississippi Valley Generating Co. (company formed by Dixon- 
Yates to carry out the contract). 


May 11, 1954 


Meeting; Woods, Coggeshall, Dixon, re final arrangements with Dixon 
for First Boston to take on the financing of Mississippi Valley 
Generating Co. in association with Lehman Bros., another large 
investmént underwriting firm, the fee for the placing of the se- 
curities to be divided 60/40, with First Boston getting the larger 
share (615, 550, exhibit 93). 

Note 1: Even though a fee split of 60/40 was agreed upon at 
this time, Woods maintained that he still never intended to take 
a fee at the time of the agreement, but did not mention his feelings 
on the subject because he first wanted to discuss it with his 
associates in First Boston. 

Note 2: “Black book’’ memorandum dated May 19, 1954, 
drawn up by Woods for the purpose of relating the results of this 
May 11 conference to the First Boston staff; it included a state- 
ment of the fee arrangement and the fact that Linsley and Miller 
of First Boston would handle the deal (exhibit 93). 

Note 3: First Boston was not anxious to have Lehman Bros. 
as a partner in this job, but Dixon insisted (Woods testimony) 
(10). 

May 14, 1954 


Meeting: Woods, Dixon, Hallingby, re financing of Mississippi 
Valley Generating Co. (Woods testimony) (440-541). 
Meeting between Woods and Lehman Bros. (10). 


May 25, 1954 


Woods and Linsley of First Boston first discuss the possibility of not 
taking any fee for their work as financial agents of Dixon-Yates 
(558). 

Note 1: Linsley testified before the SEC that the reasons for 
the concern over the fee, included, among two others, the fact 
that Wenzell had been consultant to the Bureau of Budget while 
at the same time holding his position as vice president and director 
of First Boston. 

Note 2: Woods testified that his concern over the fee stemmed 
from the fact that it was he who had initiated the conference with 
Dodge on May 11, 1953. 

Note 3: Woods stated that “some time later’’ (after this date) 
he told Linsley to notify Lehman Bros. of their final decision not 
to take a fee, and then to inform Dixon. See September 22, 
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October 21, and November 17, 1954, entries; it was not until the 
latter date that Dixon was notified. 


June 14, 1954 


Meeting* at White House: President, congressional leaders, Strauss, 
Hughes, Cook, etc., re Hughes and Strauss summarized the 
April 10 Dixon-Yates proposal for the group; the President 
stated that the AEC would be instructed to proceed with negotia- 
tions toward a definitive contract with Dixon-Y ates (716—717,718). 

Note 1: The April 10 Dixon-Yates proposal was the subject 
of the conference and the basis of the President’s instructions. 
See entry for “April 10.” 

Note 2: See note 2 under entry of ‘‘June 15, 1954.” 


June 15, 1954 


Hughes* presented to the President for his approval proposed letters 
to AEC and TVA advising these agencies of the President’s 
decision. (See June 14.) 

Note: This is the entire verbatim entry from the official Bureau 
of Budget chronology for this date. 

Meeting at the White House: Strauss, Hughes, Adams (assistant to 
President), Cook, and others (?), re Dixon Yates (714-719) (not 
disclosed). 

Note 1: Cook testified that this was a large meeting; that he 
did not remember who was present, except those mentioned above, 
and that he does not remember the nature of the discussion. 

Note 2: This date and that of June 14 are the only two dates he 
can place although he would say he was called, in each case, by 
either Strauss or Hughes, to “probably 3 or 4” meetings at the 
White House in regard to the Dixon-Yates deal. His testimony 
is very confusing as to whether these meetings were all before 
June 30, the date negotiations started, or all after that date, or 
split; he testified to meetings before negotiations opened, such as 
the meeting of this date, and he also talked about meetings at the 
White House at which he was to explain the state of “negotia- 
tions,” which would place it after June 30, such as the meeting 
entered under “Shortly after August 3, 1954.” See that entry 
(712-719). 

A letter by R. W. Cook to Senator Kefauver, July 27, 1955, 
states he attended a White House meeting June 14 but cannot 
remember anything other than he testified. In this letter, he 
fixes the dates of two other meetings as December 2, 1954, and 
March 8, 1955. 

June 16, 1954 


President ordered AEC, through a letter written and sent by 
Hughes, to proceed with negotiations toward a definitive contract 
with Dixon-Yates. 

Note 1: The majority of the AEC Commissioners had previous 
to this date expressed their opposition to the AEC being involved 
in the Dixon-Yates matter, but relented upon receipt of the 
President’s direct order to negotiate (JCAE: 286,693). 

Note 2: See entry for “April 16, 1954.” 
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Note 3: AEC Commissioner Thomas E. Murray, testifying 
before the Joint Committee on Atomic Energy on November 6, 
1954, stated: “This Commission was faced * * * back in April 
with a proposal that was sent to the Bureau of the Budget from 
the Dixon-Yates group. We were instructed to follow that pro- 
posal. We didn’t have any alternative” (JCAL: 286). 

Note 4: See President’s press conference under entry of “July 
21, 1954.” 

June 17—August 17, 1954 


Hearings before the Joint Committee on Atomic Energy and congres- 
sional debate over the amendments to the Atomic Energy Act of 
1946 necessary to permit the consummation of the Dixon-Yates 
contract between Mississippi Valley Generating Co., and AEC, 
resulting in the passage of the bill in both Houses. 

Nichols* describes the power contract in its then proposed form to the 
Joint Committee this date. 


June 30, 1954 


Dixon-Yates advised* by AEC that their April 10 proposal is satisfac- 
tory and that the AEC is prepared to begin negotiations leading 
to a definitive contract. 

Note: The period beginning this date and ending November 11 
with the signing of the contract is technically the period of “nego- 
tiations.”’ 

July 2, 1954 


Letter* from Curtis (Vice Chairman, Board of Directors, TVA) to 
Hughes, strenuously objecting to consummation of Dixon-Yates 
contract and strongly urging reconsideration. 


July 15—-August 24, 1954 


Distribution of letters from First Boston (signed by Miller) to various 
banking institutions and insurance companies announcing the 
forthcoming opportunity for investing in MVBC and inviting 
inquiries and preliminary offers. 


July 19, 1954 


Mississippi Valley Generating Co. incorporated under the laws of 
Arkansas for the purpose of carrying out the Dixon-Yates pro- 
posal. Dixon became president of this company. 

Note: While President of Middle South Utilities, Dixon also 
became president of MVGC on its incorporation. Section 305 (b) 
of the Federal Power Commission Act of 1953 prohibits an officer 
of a public utility under the jurisdiction of the Commission from 
becoming an officer of another public utility without the approval 
of the Commission. Dixon did not file application for approval 
under this section until March 15, 1955, an application which to 
this date has not yet been approved. Dixon’s counsel, James, 
maintained that the law was not violated due to the fact that 
MVGC did not become a “public utility” under the act at the 
time it was incorporated, but was to become one at a later date 
(which he did not specify) (1012-1014). 
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July 21, 1954 


Press representative Doris Fleeson, at the President’s press conference, 
brought up the “‘question of whether the President has the power 
to order independent agencies to take action that their administra- 
tors or & commission majority opposes,’ to which the President 
answered: that she was telling him things that he didn’t know 
existed. He continued: “* * * it was a matter of somebody 
exercising responsibility and someone had to do it. * * * The 
Atomic Energy Commission I do not believe is in the sense that 
the ICC or FCC was” (New York Times, July 22, 1954). 

Note: See entry for “April 16, 1954.” 


August 3, 1954 


Conference at AEC: Demmler (then Chairman, SEC), Armstrong 
(Commissioner, SEC), McDowell (of SEC), Campbell (then, 
Commissioner, AEC), Mitchell (General Counsel, AEC), Cook, 
Nichols, re a consideration of the problems which the SEC would 
have to face under the Public Utilities Holding Company Act 
when the Dixon-Yates companies and MVGC came up before it 
for approval as a result of the Dixon-Yates contract; discussed 
the handling of the OVEC and EEI cases under the act, and the 
type of company that could be set up to carry out the Dixon- 
Yates contract (656-657 and exhibit 97) (not disclosed). 

Note 1: The problems to be hurdled by SEC in approving the 
proposed MvGe organization included those of capital structure 
(MVGC with 95 percent debt to 5 percent equity, whereas in the 
past the Commission has announced that companies subject to 
the act should not exceed 60 percent debt); “integration” (South- 
ern Co.’s service area is 150 miles from the site of MVGC, with 
no direct transmission line planned); the Middle South accounting 
problem (Dixon served notice on the SEC at the April 9, 1954, 
meeting in McDowell’s office, that SEC’s insistence on Middle 
South’s consolidating its financial statement with MVGC’s 
“would be a real obstacle to Middle South’s interest in the 
matter’’). 

Note 2: After conducting hearings on the financing and organi- 
zation of MVGC, between December 7 and December 21, 1954, 
and a day of oral arguments by the parties, the SEC approved the 
arrangement on February 9, 1955. 

Note 3: This meeting was recorded in a memorandum to 
Chairman of the Commission by McDowell, dated September 1, 
1954 (exhibit 97, 737). 


Shortly after August 3, 1954 


Meeting at White House: Demmler, Hughes, Cook, Mitchell, Morgan, 
and Rankin, re Dixon-Yates contract and probably future SEC 
proceedings and Public Utilities Holding Company Act problem 
(724-725) (not disclosed). 

Note 1: Cook, in testifying to this meeting, could not remember 
the date, but placed it sometime in August after the August 3 
AEC meeting with Demmler and SEC officials. 

Note 2: Neither could Cook remember the substance of the 
discussion. 
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Note 3: Cook testified that he was called to “probably 3 or 4” 
meetings at the White House during the period of negotiating 
contract (June 30 through November 11), but he does not remem- 
ber the dates, the subject, other than that they concerned the 
Dixon-Yates contract, nor those who attended, although he was 
always summoned to the meetings by either Strauss or Hughes. 
None of these meetings appear in the official chronologies 
(712-719) (not disclosed). 

Note 4: See note 2 under entry of “June 15, 1954.” 

Note 5: In a letter July 27, 1955, by R. W. Cook to Senator 
Kefauver, Cook corrected this testimony to place the meeting 
December 2, 1955, at the White House and include Morgan and 
Rankin as attending. The discussion concerned a brief filed by 
Volke, Boskey & Skallerup raising questions Demmler wished 
AEC and AG to consider. Justice subsequently filed a brief 
urging the contract validity should not be considered by the 
SEC but if considered SEC should decide that the Dixon-Yates 
contract was valid. 


Between August 3 and December 7, 1954 


Several meetings between McDowell and representatives of Middle 
South Utilities and Southern Co., re the Dixon-Yates contract, 
the financing and capital structure of Mississippi Valley Gener- 
ating Co. and the Public Utilities Holding Company Act of 1935 
(McDowell testimony) (877-880). 

Note 1: See entry for October 15, 1954, the date of a memo- 
randum by McDowell to Rankin (of Department of Justice), in 
which McDowell states that he cannot give Rankin an answer to 
some of the questions posed the SEC by the Dixon-Yates con- 
tract “inasmuch as the SEC will have to consider the MVGC 
case in its quasi-judicial capacity, probably after a public hearing 
in respect to the proposal” (Exhibit 98). 

Note 2: August 3 is the date of a meeting at AEC (see entry 
for details) and December 7 is the date the SEC opened its hear- 
ings into the equity financing of MVGC. 


August 10, 1954 


Memorandum of understanding between Middle South Utilities and 
Southern Co., based on the April 10 Dixon-Yates proposal, re 
agreement detailing the relationship of each company to Missis- 
sippi Valley Generating Co. and the extent of participation and 
obligation of each in MVGC. 


August 17, 1954 


President states at his press conference, in response to a question con- 
cerning the Dixon-Yates negotiations, that the entire matter is 
an open book, and “anyone of you here present might singly, 
or in an investigation group, go to the Bureau of the Budget, 
or to the Chief of the Atomic Energy Commission, and get the 
complete record from the inception of the idea to this very minute, 
and it is all yours” (New York Times, Aug. 18, 1954). 

Note: On July 29, 1955, Hughes, with the backing of the Presi- 
dent, refused to allow this subcommittee access to any of its 
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papers or files concerning the Dixon-Yates negotiations; this 
refusal came just 2 days after Hughes testified that he would 
fully cooperate with the committee, permit it full access to all 
papers, and that he reaffirms the President’s statement of August 
17, 1954 (1) 

August 18, 1954 


AEC submits* the proposed AEC-MVGC power contract to the 
Joint Committee on Atomic Energy for their approval; the cover 
letter enclosed, to Chairman Cole (Chairman, Joint Committee), 
signed by Nichols, stated, among ae things, “The proof dated 
August 11, 1954, attached, is the sixth proof and represents in 
essentially final form the contract that 1 am prepared to recom- 
mend to and execute in behalf of the Commission after concur- 
rence by the FPC and the BOB * * * It is recommended that 
the JCAE consider the proposed contract as being essentially in 
final form.” 

Note: This is the draft of the contract that was studied by the 
two Assistant General Counsels of the Federal Power Commission, 
and as a result of which they reported in separate memoranda to 
the Commission that in their views “‘the contract is all one-sided”’ 
(in favor of Dixon-Yates) and there are “‘very substantial objec- 
tions to the August 11 draft.” See entry for August 25, 1954. 

In spite of these reports from his legal staff, Commission Chair- 
man Kuykendall, at a later date, communicated to the AEC that 
he and the Commission (FPC) approved the contract and recom- 
mended its execution. 


August 21, 1954 


Atomic Energy Commission releases its official chronology of events 
in the development of the Dixon-Yates contract, omitting all 
mention of Wenzell and Miller who participated in many of the 
meetings. (12) 

Note 1: Cook testified he prepared the chronology for the 
AEC, making 3 or 4 drafts of it, all of which are now destroyed 
(697). 

Note 2: Cook, to aid him in compiling the chronology, was 
given a draft chronology, or memorandum, drawn up by Williams 
(Depu ty General Manager, AEC) on January 31, 1954, just 
before Williams left AEC. 

Note 3: Williams’ chronology and Cook’s first draft both in- 
cluded the names of Wenzell and Miller and the meeting of 
January 19, 1954, at AEC; Cook discussed both these drafts with 
McCandless of Bureau of Budget, who “suggested”’ that Wenzell’s 
and Miller’s names be deleted from it; Cook checkell with Nichols, 
who affirmed the ‘‘suggestion,’’ and thereafter Wenzell and Miller 
were stricken from all future drafts and the final product 
(711). 

Note 4: Cook testified that the Bureau of the Budget did not 
suggest that any names be stricken from the original drafts of 
the chronology other than Wenzell’s and Miller’s (704). 

Note 5: See second entry under “April 3, 1954,” meeting at 


AEC. 
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August 25, 1954 


In’2 separate memoranda of this date 2 Assistant General Counsels of 


the Federal Power Commission reported the results of their study 
of the August 11 draft of the Dixon-Yates contract, made to the 
FP Commission at the request of the Commission Chairman. 
MeAllister’s report, after analyzing the provisions, concludes, 
“T have never reviewed a power contract wherein each and every 
provision is written in such a fashion that one party has an 
absolute veto right whenever any adjustment or change is indi- 
cated and no provision is made for the resolving of the dispute. 
The contract gives the impression that the generating company 
dictated the terms and conditions of the contract and either 
AEC was inept or without any right or opportunity to insist on 
relative provisions which would spell out the representative rights 
and circumstances under which an adjustment might be justified 
and provide for a resolution of any difference that might arise 
through an established form of negotiation or arbitration. * * * 
the contract is all onesided * * *.’’ Wahrenbrock’s report con- 
cludes, ‘“‘* * * the foregoing questions, arising from the limited 
and preliminary study which it has been possible to make, appear 
serious enough and numerous enough to cause grave apprehension 
that there are other questions and very substantial objections 
to the August 11 draft” (exhibits). 

Note 1: In spite of these reports from his legal staff, Commis- 
sion Chairman Kuykendall, at a later date, communicated to the 
AEC that he and the Commission (FPC) approved the contract 
and recommended its execution (JCAE: 189, 721). 

Note 2: This August 11 draft of the contract was the one 
submitted to the Joint Committee on Atomic Energy for their 
approval by the AEC on August 18, 1954, with a cover letter 
pointing out that it “represents in essentially final form the 
contract that I (Nichols) am prepared to recommend and 
execute in behalf of the Commission.”’ 


August 29 (and 31), 1954 


Conference at SEC: McDowell, Dixon, Canaday, re execution of the 


Dixon-Yates contract, AEC’s problem in getting TVA to confer 
about and to agree to taking the power of MVGC, the timing 
of the Joint Committee hearings on the contract; and an analysis 
of some of the provisions of the contract and recommendations 
in regard to the problems posed thereby (Exhibit 103). 

Note 1: The conference, McDowell’s analysis and recom- 
mendations are recorded in McDowell’s memorandum of August 
31, 1954, addressed to the Commission. The quotations following 
are extracts from this memorandum. 

Note 2: ‘“‘They (Dixon and Canaday) left with me a copy of 
the proposed contract (sixth proof) of August 11, 1954, between 
MVGC and AEC.” 

Note 3: See FPC attorneys’ analysis of this draft of the 
contract under entry of ‘August 25, 1954.” 

Note 4: McDowell and Dixon discussed AEC’s problem in 
reaching an agreement with TVA in respect to the latter’s 
accepting MVGC power, TVA refusing to confer with AEC on 
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the matter. McDowell reported that the TVA Board consisted 
of three members, but that “General Vogel, the new designee as 
Chairman of TVA, had not yet taken office. He will become a 
director and Chairman on W ednesday, September 1, 1954. 
After that Mr. Dixon hopes that the position of the TVA Board 
will be clear.” 

Also, TVA’s refusal to discuss the contract with AEC resulted 
in the postponement of the Joint Committee’s hearings on the 
contract, because, “according to Mr. Dixon, * * * the Adminis- 
tration feels that until that is done (TVA confers with AEC) it 
would be unwise to convene hearings before the Joint Committee. 
Furthermore, with General Vogel’s appointment as Chairman to 
be effective on September 1, it seems wise to give him time to 
hold a Board meeting of the TVA for consideration of the matter 
before the Joint Committee commences its hearings. Mr. Dixon 
expects that the hearings of the Joint Committee will start in 
about: 2 weeks.” 

Note 5: “Mr. Dixon says that under no circumstances will he 
permit Mississippi Valley to run its transmission lines into 
Tennessee and thereby be subject to any way to the laws of that 
State.” Dixon denies making this statement (15). 

Note 6: Mississippi Valley’s (Dixon-Yates) power was intended 
for Memphis, Tenn., when Memphis decided to build its own 
plant, Dixon-Yates was canceled for lack of demand; and also 
see McDowell memorandum of April 9, 1954, stating that 
MVGC power will be sold to TVA for resale to “municipalities 
in that area.” 

Norse 7: McDowell, in discussing the problem raised by the 
disproportionate debt-equity ratio of MVGC, advised the Com- 
mission: ‘“Therefore, if the SEC should be unwilling to go along 
with the 95 percent debt and should insist on a lower debt ratio 
the whole structure of the contract and all of the negotiations 
carried on to date will be upset.” 

Note 8: See McDowell memorandum of October 15, 1954, to 
Rankin, wherein he stated that the Commission has in the past 
announced that debt should be no more than 60 percent of total 
capitalization (Exhibit 98). 

Note 9: In regard to the “integration” obstacle of section 10 
(c) (2), McDowell advised that “‘he does not consider that this 
will be an insurmountable problem” and that he “doubts it will 
be necessary to rely on ‘national defense’ as a reason for tem- 
porarily disregarding the standards of sections 9 and 10 * * *, 
He believes that an adequate record can be developed at the 
SEC hearing on the declaration to support favorable section 10 
findings though of course it will be up to the Commission which 
way it wants to proceed.” 

Nore 10: Between the time of this August 31 recommendation 
(in the memo recording the August 29 conference) and January 
11, 1955 (the date McDowell’s Division of Corporation Regula- 
tions filed its Proposed Findings and Conclusions with the Com 
mission), McDowell modified his thoughts regarding the ‘‘inte- 
gration’ standards of section 10, since instead of recommending 
an affirmative finding of “integration”? based upon the record as 
developed during the SEC hearings (which terminated on De- 
cember 21, 1954), he suggested finding an implied exemption to 
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section 10: “In adopting section 10 (c) (2) the Commission does 
not think that Congress intended thereby to prevent it from 
making the required findings in a case where the power output 
was proposed to be sold to the Government on a long-term basis, 
even though the plant location and place of delivery to the Gov- 
ernment were well 1 without the territory of an acquiring sponsor- 
ing company.”’ [Emphasis supplied.} This was the method, in 
conjunction with the “national defense’’ justification, finally 
adopted by the Commission in handling the section 10 problem 
and in approving MVGC organization in their decision of Febru- 
ary 9, 1955: “The performance of a long-term contract to supply 
power to the Government is the reason for the acquisition. The 
public interest in enabling instrumentalities of the Government 
to obtain their power requirements from a source selected from 
duly empowered Federal instrumentalities is a consideration 
that we cannot disregard in applying the integration standards 
of section 10 (c) (2). * * * The national interest in both TVA 
and AEC, particularly in view of the vital role of the latter in national 
defense, is an element of the ‘public interest’ referred to in section 
10 (c) (2).”” [Emphasis supplied.] 

Nore 11: Regarding the “‘national defense’ element depended 
upon by the Commission, see note 6 above. 

Note 12: In view of this extended conference of McDowell’s 
with Dixon, one of the parties involved in the SEC proceedings, 
and the detailed analysis of the problems involved, in his memo- 
randum of August 31, 3% months before the SEC convened its 
public hearings into MVGC, see McDowell’s statement to Rankin 
in his memorandum of October 15, 1954, to the effect that ‘‘in- 
asmuch as the SEC will have to consider the Mississippi Valley 
Generating case in its quasi-judicial capacity, probably after a 
public hearing in respect to the proposal, * * * the Commission 
cannot state at this time what its position will be on” these 
questions (Exhibit 98). (13) See entry for ‘September 28, 
1954.” 

September 1, 1954 


General Vogel is sworn in as Chairman of the Tennessee Valley 
Authority. 
Note 1: See reference to Vogel in McDowell memorandum of 
August 31, 1954, under entry of “August 29 (and 31).”’ 
Note 2: See entry for ‘September 3.” 


September 3, 1954 


Conference in Washington between Vogel and Nichols, after which 
they announced that ‘‘a meeting of minds had been reached on 
all fundamental issues” relating to the Dixon-Yates contract 
(New York Times, Sept. 4, 1954). 

Note: See reference to Vogel in McDowell memorandum of 
August 31, 1954, under entry of that date. 


September 6, 1954 


Labor Day meeting between Strauss and Demmler, accompanied by 
McDowell, re Public Utilities Holding Company Act and the 
Dixon-Yates contract (666, 830-831). 
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September 13, 1954 





Memorandum from McDowell to King (Chief Accountant, SEC), re 
the question of Middle South’s consolidating MVGC in the 
former’s public financial statements; King instructed to confer 
with Dixon’s accountants on the matter (Exhibit 102). 

Note: Consolidation was a big concern of Dixon, as the 65/34 
debt-equity ratio of Middle South, due to the very dispropor- 
tionate 95/5 ratio of MVGC, would change to 68/29 if consoli- 
dation were required by the SEC; Dixon, concerned over Middle 
South stockholders’ and creditors’ view of the financial statement, 
and the tax effects, expressed doubts as to Middle South’s partici- 
pation in the Dixon-Yates deal if the SEC should insist on the 
consolidation. See entry for April 9, 1954. 


September 22, 1954 


Zxecutive committee, First Boston Corp. discuss question of taking 
a fee for their services as financial agent, but reach no decision 
(minutes of committee meeting) (exhibit 10). 


September 28, 1954 


Before the Antitrust Subcommittee (Senator Langer presiding), 
during its inquiry into “power policy’? and the Dixon-Yates 
contract, Stietenroth (secretary-treasurer, Mississippi Power & 
Light Co.) testified that Hallingby (assistant to Dixon) had told 
him about a month ago regarding the Dixon-Yates contract: 
“Tt looks all right. It is on the rails, and the rails were greased”’ 
(Langer hearings: 207). 


October 15, 1954 


Memorandum from McDowell to Rankin (Assistant Attorney 
General) pointing out the questions which the Dixon-Yates con- 
tract and the financing arrangements of MVGC raise for the 
SEC under the Public Utilities Holding Company Act of 1935 
(Exhibit 98). 

Note 1. The problems listed by McDowell were three: (1) 
exempting under section 6 (b) of the act the issuance of securities 
which will result in a debt-equity ratio of 95 to 5 percent for 
MVGC, especially since the Commission has announced in the 
past that debt should not exceed 60 percent and equity should 
constitute at least 30 percent of capitalization; (2) in view of 
section 10, requiring the SEC to be satisfied that the acquisitions 
of MVGC’s securities by Middle South and Southern Cos. will 
not tend toward ‘interlocking relations or the concentration of 
control” and also requiring the SEC to find that the acquisitions 
will tend toward “development of an integrated’’ system, there 
is the further question of permitting Middle South and Southern 
Cos. to acquire, between them, 100 percent of the equity of 
MVGC; (3) the question of exempting the sale of the debt se- 
curities of MVGC from rule U-50, which requires competitive 
bidding, to permit the contemplated private sale to insurance 
companies and banks by MVGC. 
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Note 2. McDowell pointed out that the Commission could 
not at this time state what its position on these questicns will be 
‘inasmuch as the SEC will have to consider the MVGC case in 
its quasi-judicial capacity, probably after a public hearing in 
respect to the proposal.” 

Note 3. See entry for “between August 3 and December 7, 
1954,” and entry for “August 3, 1954,” along with several other 
entries of meetings in which the interested parties tried to resolv: 
these problems before the SEC opened its ‘quasi-judicial’ 
hearings on December 7, 1954. 


October 18, 1954 


Conference in Rankin’s (Department of Justice) office; Timbers 
McDowell (SEC); Rankin, Ulman, Rice, Barnes, Foote, Kirk- 
atrick (all of Department of Justice); Focke (Budget) ; Diamond 
Meyer (AEC); Blackburn (Department of Agriculture); Vaugh 
(Internal Revenue); Gatchell, Roberts (FPC), re Dixon-Yates 
(Exhibit 99). 
Note: The only information available of this conference, re 
ported above, is recorded in MeDowell’s memorandum of October 
18, 1954. 
October 20, 1954 


Opinion of Attorney General Brownell addressed to AEC, stating 
that the AEC does have the power and authority necessary to 
enter into the proposed power contract and that the contract 
would be a valid one. 


October 21, 1954 


First Boston Corp.’s executive committee minutes record the decision 
to decline a fee (100 and exhibit 11). 

Note 1: This is the first written notation of such a decision. 
Miller testified that July 1, 1954, was the first knowledge he had 
of any discussion within First Boston of whether or not a fee 
would be charged. ‘The minutes of the First Boston executive 
committee of that date states merely that the committee was 
“advised of developments” in the direct placement of MVGC 
securities (91: exhibit 9). 

Note 2: Linsley testified before SEC that one of the reasons 
for the decision not to take a fee was the possible implications 
of Wenzell’s role with the Bureau of Budget while at the same 
time holding the position of vice president and director of First 
Boston Corp. (SEC debt: 643, 101-102). 

Note 3: Woods testified that the decision not to take a fee 
was due to the fact that he (Woods) had initiated the discussion 
he had had with Dodge in May 1953 (674). 

Note 4: Dixon was not notified of this decision until Novem- 
ber 17, 1954, and, in writing, not until May 6, 1955 (91-92: 
exhibit 4). 

November 4, 1954 


Joint Committee on Atomic Energy opens hearings on the Exercise 
of Statutory Requirements Under Section 164, Atomic Energy 
Act of 1954. 
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Note 1: This provision provides that any contract AEC makes 
for power must be submitted to the JCAE for a waiting period 
of 30 days, but this 30-day period may be waived by the 
Committee. 

Note 2: See entry of November 13, 1954, for Committee action. 


November 7, 1954 


Conference in Attorney General’s office: Brownell, Mitchell, Ford 
(assistant to the Attorney General), Ulman (Office of Legal 
Counsel, Department of Justice), Rankin, McDowell, re discus- 
sion of proposed letter to be delivered simultaneously with the 
execution of the Dixon-Yates contract, and to constitute part 
of the contract—the primary objective of the letter, to set a 
date before which all regulatory approvals had to be obtained 
to prevent either party from being able to terminate the contract 
without liability (Exhibit 101). 

Note 1: After McDowell pointed out that February 8, 1955, 
the date discussed as the “cutting off” point, might be “entirely 
unrealistic” in which to expect the completion of the filings and 
SEC approval necessary under the Holding Company Act, it was 
brought out that that date was the latest date acceptable to 
MVGC and Dixon, who were demanding this letter as a condition 
to the signing of the contract. 

Note 2: February 15, 1955, was the date eventually incor- 
porated in the contract, rather than February 8, 1955. 

Note 3: McDowell could see no objection to the SEC proceed- 
ing before the contract became effective, in the event the Joint 
Committee did not waive the 30-day waiting period required by 
section 164 of the Atomic Energy Act of 1954. 

Note 4: This conference recorded in McDowell’s memorandum 
of November 8, 1954 (exhibit 100). 


November 8, 1954 


Conference in office of Joint Committee on Atomic Energy: McDowell, 
Isaacs (staff, Division of Corporation Finances, SEC), Joint 
Committee members Senator Hickenlooper, Representatives 
Cole, Holifield, Price, JCAE Executive Director Allardice, 
JCAE Counsel Norris, re discussion of pertinent sections of the 
Holding Company Act, and the SEC procedures necessary 
under the act, and the possibility of commencing such proceedings 
before the contract becomes “effective” within the requirements 
of the Atomic Energy Act of 1954; also discussed EBASCO and 
Ebasco Services and their status under the Holding Company 
Act (Exhibit 100). 

Note: Conference recorded in McDowell’s memorandum of 
November 8, 1954 (exhibit 100). 


November 11, 1954 


Final binding contract signed between AEC and Mississippi Valley 
Generating Co. (Dixon-Yates). 
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Letter from Mitchell (General Counsel, AEC) to MVGC, expressing 
his opinion that the AEC has the power to execute the contract 
and to obligate the United States to its provisions, 


November 13, 1954 


Joint Committee on Atomic Energy passes a resolution waiving the 
30-day period specified in section 164 of Atomic Energy Act of 
1954. 

Note: See entry for January 28, 1955, for subsequent Com- 
mittee action. 
November 17, 1954 


Linsley and Miller of First Boston notify Hallingby (of Dixon-Yates 
group) that no fee will be taken by First Boston for its services as 
financial agents for Dixon-Yates (88, 103, 919-920). 

Note 1: This was not in writing; the first written notification 
is dated May 6, 1955. 

Note 2: Dixon testified that he could not recall the reason, if 
any were given to him, for First Boston’s decision not to take a 
fee (920). 

Note 3: First Boston’s and Lehman Bros. decision not to take 
a fee for their services as financial agents for MVGC was the first 
of its kind in Dixon’s experience (919). 


Late November 1954 


Conference: Demmler with officials from the AEC, Bureau of Budget, 
and White House, re scheduling of SEC hearings on MVGC 
(Dixon-Yates company) (Armstrong testimony) (666). 

Note 1: This meeting took place very shortly before the SEC 
opened its proceedings into the equity financing of MVGC (De- 
cember 7). 

Note 2: The SEC was faced with the problem of completing 
the SEC proceedings on the equity financing before February 15, 
1955, the date incorporated in the contract as the cutoff point 
beyond which neither party could terminate the contract without 
incurring liability, but only if all regulatory approvals were 
secured by that date. See entry for “November 7, 1954.”’ 

Note 3: Armstrong testified that these meetings on SEC 
scheduling and clearance resulted in a “darn tight schedule; a 
terribly tight schedule’’ (667). 


December 2, 1954 


Meeting at the White House: Demmler, Hughes, Rankin, Morgan 
(special counsel to President), Cook, Mitchell, re brief filed with 
the SEC (in connection with the equity financing proceedings 
about to begin) by the counsel for State of Tennessee, attacking 
the validity of the Dixon-Yates contract; after discussion, agreed 
that Rankin and Mitchell would participate in the hearings on 
the questions raised in the brief, urging that the SEC should not 
go into the question of validity and, if they found it necessary to 
do so, that the contract should be held a valid one. 
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Note 1: See entry for “September 28, 1954.” 

Note 2: This meeting was revealed in a letter of July 27 to 
Senator Kefauver from Cook, after he was asked at the hearings 
of this subcommittee on July 21 to check his records for White 
House meetings; during the hearings, Cook testified that as far 
as he could recollect a meeting was held shortly after August 3, 
involving almost the same people in attendance at this meeting 
of December 2 (725). Since Cook, in his followup letter did not 
mention the meeting of ‘“‘shortly after August 3,” it is not clear 
from his testimony whether his report of this meeting of De- 
cember 2 is an additional meeting, or merely a clarification of the 
“shortly after August 3”’ meeting which he found difficult to place 
during the hearings. 


December 7, 1954 


SEC opens its proceedings (hearings) into the equity financing (com- 
mon stock) of Mississippi Valley Generating Co. (Dixon-Yates). 
Note 1: The hearings terminated December 21, 1954; oral argu- 
ment was held on January 19, 1955; and the Commission handed 
down its Findings and Opinion, approving the equity financing on 
February 9, 1955. 
Note 2: The Commission held the hearings sitting ‘en banc” 
(667); Demmler testified that he knew of no other case in which 
the Commission sat “en banc’’ during the 2 years he was on the 
Commission (12771) 


"cate nie me 


te 


December 13, 1954 


Opinion of Acting Comptroller General Weitzel addressed to the AEC, 
stating that he believes the contract to be a valid one and within 
the authority of the AEC to execute. 

Note: The Acting Comptroller General was also consulted by 
the AEC regarding the contract on December 2, 1$ 954; he had also 
rendered an opinion regarding the authority of the AEC and the 
contract in its draft form on October 5, 1954. 


re ee 


December 17, 1954 


Effective date of the power contract between Mississippi Valley Gen- 
erating Co. and AEC as a result of the receipt this day by the 
company of the opinion of Comptroller General that the contract 
was a valid one, as required by section 8.22 of the contract itself. 


December 20, 1954 


. Alton Bryant, provost of the University of Mississippi, phones 
Dr. Frederick Kellogg, dean of the engineering school of that 
university to say that representations have been made to him 
that parties who intended to contribute to the university airport 
and give equipment to the enginee r ing school are displeased that 

“vou go testifying against them.’ Dr. Ke logge testifies before 
SEC. Mr. Joseph Volpe, attorney for State, discloses call and 
SEC refers it to Warren Olney III at the Depar tment of Justice 
who refuses even to investigate as the information supplied in his 
opinion does not establish a criminal violation. (Hearing of 
November 12, 1955, at 1059 et seq.) 
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1955 
January 28, 1955 


Joint Committee on Atomic Energy rescinds its resolution of Novem- 
ber 13, 1954, which waived the 30-day waiting period of section 
164 of Atomic Energy Act of 1954, stating that “‘it is the sense of 
the Joint Committee that the said contract is not in the public 
interest, and the Committee recommends that the Atomic Energy 
Commission take steps to cancel the Dixon-Yates contract.”’ 


January 31, 1955 


In view of the January 28 resolution of the Joint Committee on Atomic 
Energy recommending that the Dixon-Yates contract be can- 
celed since it “is not in the public interest,’’ Volpe (counsel for 
State of Tennessee) introduces a motion before the SEC to re- 
convene the SEC hearings into the equity financing of MVGC 
(which closed on December 21, 1954) and to “adduce additional 
testimony”’’; Commission denies motion, February 4, 1955. 

Note: The Joint Committee had sent a copy of its resolution 
of January 28 to the SEC, and Senator Anderson, committee 
chairman, had followed up this action with a letter amplifying 
the resolution and requesting to be heard at the hearings of the 
SEC (February 2, 1955); however, the SEC never reconvened its 
hearings. 

February 9, 1955 


Securities and Exchange Commission hands down its Findings and 
Opinion in the MVGC equity-financing case, approving it in all 
respects. 

Note: This opinion was handed down after hearings held De- 
cember 7 to December 21, 1954, after receiving the Joint Com- 
mittee resolution of January 28, and after denying Vo!lpe’s (State 
of Tennessee) January 31, motion to reconvene the hearings in 
view of the Joint Committee’s resolution. 


February 11, 1955 


Letter from Hughes to Senator Hill, describing Wenzell’s position and 
activities on behalf of the Bureau of Budget, and stating that 
Wenzell had terminated his connection with Budget as con- 
sultant on March 3, 1954 (13). 

Note: In a supplemental letter to the Senator dated March 16, 
1955, Hughes, after receiving a telephone call from the president 
of First Boston, admitted that Wenzell had not terminated his 
services with Budget until April 3, 1954, and that March 3, 1954, 
was an incorrect date (13-14). 


February 15, 1955 


Date by which the SEC had to approve the equity (stock) financing 
of Mississippi Valley Generating Co., or the contract could be 
canceled by either MVGC or the Government without liability. 

Note: See entry for ‘‘November 7, 1954.” 
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February 18, 1955 


Senator Hill’s speech before the Senate, placing before it and the pub- 
lic, for the first time, the matter of Wenzell’s dual role in connec- 
tion with the Dixon-Yates negotiations. 

Note: Hughes’ comment to this subcommittee in regard to this 
speech was, “I was told it was not true” (47). As late as June 
27, 1955, when Hughes testified before this subcommittee, he said 
that he did not think that First Boston had anything to do with 
the financing of Dixon-Yates, and that he was not certain that 
they were the financial agents (40-41). 


February 19, 1955 


Conference in Woods’ New York apartment after a night call sum- 
moning Dean shortly after Senator Hill’s speech: Woods, Dean, 
Wenzell, Coggeshall (president, First Boston), re Senator Hill’s 
speech and the position of First Boston and Wenzell (608). 


February 21, 1955 


Release by Coggeshall of First Boston drawn up at the February 19 
conference concerning Wenzell’s and First Boston’s position, and 
stating that Senator Hill said nothing ‘‘not long been known in 
Government, financial and utility circles” (609 and exhibit 17). 

Note: Testifying before this committee, Hughes, as late as 
June 27, 1955, denied being aware of the fact that First Boston 
Corp. was the financial agent of Dixon-Yates (40-41). 


Telephone conferences between Foshay (partner, Sullivan & Cromwell) 
and Dean, Woods, Wenzell; also, conference between Foshay 
& Dooling (partner, Sullivan & Cromwell), re Dixon-Yates 
“investigation” (Sullivan & Cromwell blotter entry, exhibit 91). 


March 8, 1955 


Meeting at White House; Persons (deputy assistant to President), 
Hughes, Vogel, Rankin, Goodpaster (White House staff secre- 
tary), Morgan, Martin (administrative assistant to President), 
Cook, re statements recently made by the mayor of Memphis 
regarding the construction of their own powerplant; Hughes 
was to prepare a letter addressed to Vogel, requesting that Vogel 
determine the firm intention of Memphis so that the administra- 
tion could determine what effect Memphis’ plans would have on 
the MVGC contract (Dixon-Yates) (letter, Cook to Kefauver, 
July 27, 1955). 

March 9, 1955 


Coggeshall telephones Hughes to inform him that Wenzell had worked 
as consultant. to Budget until April 3, 1954, not March 3, 1954, 
as Hughes had first reported to Senator Hill (276-278). 

Conference between Dean and Dooling and telephone conference 
between Dean and Coggeshall, re Wenzell and Dixon-Yates 
(Sullivan & Cromwell blotter entry, exhibit 91). 
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March 16, 1955 


Supplementary letter from Hughes to Senator Hill, stating that Wen- 
zell held the position of consultant to Budget until April 3, 1954, 
and not March 3, 1954, as Hughes had first reported to Senator 
Hill (February 11, 1955) (18-14). 


April 1955 


Memorandum by Ebasco Services, Inc., giving a summary description 
of the business and properties of the Mississippi Valley Generat- 
ing Co., which includes, among the capital requirements figures, 
an estimated requirement ($345,000) “for organization and 
financing expense.” 

May 6, 1955 


Letter from First Boston to Dixon, declining any fee for First Boston’s 
services as financial agent (97 and exhibit 4). 

Note 1: This is first written and formal notification to Dixon 
by First Boston since it decided not to accept a fee (102 and 
exhibit 4). 

Note 2: Letter made up and sent to Dixon at Dixon’s request 
(3: 197). 

Note 3: First Boston consulted Sullivan & Cromwell, their 
counsel, in the preparation of the letter (97—98). 


May 11, 1955 


Canaday (vice president, Middle South Utilities, Dixon’s company) 
testifies before the Arkansas Public Service Commission that 
there was no certainty that First Boston would not get a fee; the 
matter was not yet closed (102-103, 983). 

Note 1: In attempting to explain Canaday’s testimony before 
the Arkansas Commission in view of the May 6, 1955, letter from 
First Boston to Dixon, declining any fee, Dixon testified that the 
entire fee matter had not at that time been settled because there 
had been no definitive word yet from Lehman Bros., even though 
Lehman Bros. had offered to act as financial agents on a ‘‘nominal 
or no fee’’ basis, which offer had been accepted by Dixon. See 
entry for “Before May 7, 1954.” (933). 

Note 2: Canaday’s explanation of his testimony before the Ar- 
kansas Commission was that he had not seen First Boston’s May 6 
letter and had not known that First Boston had definitely declined 
a fee (934). Dixon, in the following day’s testimony before this 
subcommittee (on August 3, 1955), on recollection, corroborated 
Canaday’s explanation while still maintaining that the matter 
also had not been settled with Lehman Bros. on this date (May 
11, 1954) (992-993). 

Note 3: Dixon and Canaday both admitted that they had re- 
ceived First Boston’s oral message of November 17, 1954, from 
Linsley (through Hallingby) that there would be no fee. See 
entry for “November 17, 1954.” 
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May 13, 1955 


Meeting in Armstrong’s office: Armstrong, McDowell, Dixon, James 
(partner, law firm of Cahill, Cordon, counsel for Dixon and 
MVGC), re scheduling of SEC proceeding into the debt financing 
of MVGC, namely Dixon’s request to hold the hearings as soon 
as possible, due to the urgency of having the debt financing ap- 
proved by the SEC (659, 830). 

Note: Armstrong testified that “Mr. Dixon impressed upon 
me the importance of procedural swiftness in handling the debt 
financing’’ (659). 

May 21, 1955 


Arkansas Public Service Commission handed down an order approving 
an allocation of $75,000 in the event First Boston did take a fee. 
Note: This only confirms the fact that Dixon and Middle 
South Utilities were still under the impression that there had been 

no definite decision yet as to the fee. 


June 1, 1955 


Wenzell, ‘“‘in clearing bis office at First Boston” and coming to Wash- 
ington to assume his new position with the International Bank, 
returns his copy of his September 3, 1953, report on TVA to the 
Bureau of the Budget (606). 

Note: This was the copy that was in the offices of First Boston 
since the report was completed in September 1953. and read by 


Woods shortly after its completion. 
June 6, 1955 


Securities and Exchange Commission opens its proceedings, hearings, 
into the debt financing of Mississippi Valley Generating Co. 
Note: The hearings terminated on June 17. 


June 7-9, 1955 


Dixon testifies before the SEC that the question of a fee had still 
not been settled at the time Canaday had testified before the 
Arkansas Public Service Commission on May 11. (As of the 
date Dixon was testifying before the SEC, however, he stated 
that there definitely would be no fee.) 


June 11, 1955 


Adams (administrative assistant to President) telephones Armstrong 
(Chairman, SEC), from the White House, requesting that the 
Commission consider holding up the June 13 SEC hearings con- 
cerning the debt financing of MVGC, at which Wenzell and 
Linsley were scheduled to testify. 

Note 1: June 13 was the day the House of Representatives 
was scheduled to consider the $6.5 million Dixon-Yates trans- 
mission line appropriation. 

Note 2: Armstrong eventually, over a series of appearances 
before this subcommittee (see note 5 below), in which he claimed 
executive “‘privilege,”’ testified he ‘‘recalled” that— 
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(a) Adams requested the adjournment in order to allow 
two Government attorneys, who were out of town at the 
time, to consider whether they wanted to intercede on behalf 
of the Government in respect to Wenzell’s and Linsley’s 
testimony at SEC proceedings; 

(6) The Government attorneys that Adams was referring 
to were Brownell and Morgan (special counsel to the Presi- 
dent) ; 

(c) Adams did make mention of the Dixon-Yates appro- 
priation pending before the House of Representatives, but 
it was of no interest to him (Armstrong). 

Note 3: June 11 was a Saturday, and Adams called Arm- 
strong’s home to reach him. 

Note 4: Armstrong admitted that he knew of no other time 
before or since this date that the White House had ever called 
regarding a matter, other than this one, pending before the SEC. 

Note 5: The information concerning the Adams-Armstrong 
conversations of June 11 and 13 was elicited from Armstrong in 
the following chronological sequence of appearances before this 
subcommittee: 

(a) July 12, 1955, hearings, this subcommittee: Arm- 
strong (in first appearance) refused to answer whether he 
had had any conversation or communication with anyone in 
the White House in respect to suspension of the SEC hearings, 
maintaining it was a privileged communication, if there 
were any, within the executive branch and came under the 
instructions of the President as set forth in his letter of 
May 17, 1954, to Secretary of Defense Wilson. 

(6) July 12, after the hearings: Armstrong consulted the 
Attorney General and was advised in a letter opinion that 
communications regarding a proceeding before the SEC did 
not fall under the Presidential instructions and were there- 
fore not privileged, since they relate to the quasi-judicial 
function of the Commission, and any such information 
should be made available to the congressional committee. 

(c) July 13, hearings: Armstrong admitted that Adams 
had called him on June 11 to request adjournment of the 
hearings, and another conversation with Adams on June 15. 

Again claimed “privilege” and refused to answer as to 
whether Adams had referred to the pending Dixon-Yates 
transmission line appropriation before the House in the 
June 11 conversation; also ‘‘do not remember”’ the names of 
the two Government attorneys, and he ‘‘did not inquire” 
about them at the time (394, 418). 

(d) July 13: Armstrong consults with Adams as to what 
Armstrong will testify to before this subcommittee. (This 
(This conversation not divulged by Arsmstrong until his 
July 27 appearance.) 

(e) July 20, hearings: Armstrong admitted that Adams 
did mention the House appropriation bill during the June 11 
conversation, but that it did not concern him (Armstrong) ; 
also able to ‘‘recollect’”’ that the two Government attorneys 
mentioned by Adams were Brownell and Morgan. 





POWER POLICY: DIXON-YATES CONTRACT 


Again claimed “privilege” and refused to answer as to 
whether he had discussed with Adams what he would testify 
to before this subcommittee. 

tf) July 27, hearings: Armstrong admitted that Adams 
definitely had discussed with him the testimony that he 
(Armstrong) was to give this subcommittee. 

But, on the instructions of Morgan (special counsel to 
President), again claimed “privilege” and refused to relate 
the substance of any conversations between him and Adams 
concerning Arsmstrong’s testimony before the subcommittee. 


June 13, 1955 


Wenzell and Linsley scheduled and prepared to testify before the 
SEC, and to be examined by Volpe (counsel for State of Tenne- 
see) when the hearing examiner announced that the Commission 
had ordered him to suspend the hearings for a ‘short period of 
time,’”’ unspecified, and without explanation. 

Note 1: The House of Representatives was today starting to 
consider an appropriation of $6,500,000 for transmission lines to 
connect MVGC with TVA. 

Note 2: The reason for the postponement was not disclosed to 
any of the parties because Armstrong (or the Commission) did 
not think it “‘proper or appropriate’ to do so (Armstrong testi- 
mony) (644). 

Early morning meeting of the Commission as a result of Adams’ tele- 
phone call to Armstrong on June 11, to consider his request for 
an adjournment of the hearings; the order to the hearing examiner 
to suspend the hearings as of this day was formulated. 

Note 1: Some of the Commissioners did not think the action 
an appropriate one, notwithstanding, the vote to grant the re- 
quest was unanimous (Armstrong testimony (643). 

Note 2: The minutes of this Commission meeting do not reflect 

“‘ Adams’ request” nor any discussion or vote on it. 

Armstrong calls Adams to inform him that his request of June 11 (for 
an adjournment of the hearings) had been granted by the Com- 
mission (632). 

June 15, 1955 


Telephone conversation between Adams and Armstrong, wherein 
Adams informed Armstrong that he no longer requests the hear- 
ings to be delayed (as it had been decided that it will not now be 
necessary for the two Government attorneys to intercede). 


June 16, 1955 


SEC hearing examiner, by order of the Commission, reconvenes the 
proceedings into the debt financing of MVGC and commences to 
take up the testimony of Wenzell and Linsley. 

Note: It is the morning of this day that the House was sched- 
uled to vote on the $6,500,000 appropriation for Dixon-Yates 
transmission lines. 

Volpe (counsel for State of Tennessee) files a motion with the Com- 
mission ‘‘to assure development of an adequate and complete 
record”, requesting that an explanation of the Commission’s 
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June 13 order to suspend the hearings be made a part of the 
record, including all conferences and communications relating to 
the postponement; the motion was denied by the Commission. 


June 23, 1955 


pays City Commission passes resolution authorizing their utilities 

ivision to commence construction of a steam plant; TVA is 
notified of their decision, and that Memphis will not renew its 
contract with TVA when it expires in June 1958. 


June 27, 1955 


Special panel of Senate Antitrust Subcommittee, Kefauver presiding, 
opens inquiry into Dixon-Yates negotiations. 

Hearings: Witness Hughes (/). 

Note: Hereafter all hearings of this subcommittee will be 
entered as ‘‘Hearings: Witness * * *.’”’ The volume number 
following these entries refers to the volume of the transcript of 
the hearings of this subcommittee. 

Letter from Senator Kefauver to Armstrong inquiring as to whether 
any request or representation was made to the Commission with 
respect to the suspension of hearings (SEC) on June 13, 1955, or 
whether there were any discussions with anyone in another branch 
of the Government. 

Note: On July 11 the Senator and subcommittee had still not 
received a reply to this letter and, as a result, Armstrong was 
requested to appear to testify before the subcommittee on July 
12. (See entry for June 11, 1955.) 


June 28, 1955 


Subcommittee counsel denied access by Hughes, with the concurrence 
of the President, to any and all documents in the Bureau of 
Budget relating to the Dixon-Yates contract negotiations. 

Note 1: This denial came only 1 day after Hughes testified 
before the subcommittee that the entire background of the con- 
tract had been ‘‘spread on the record” and that he was willing to 
have the papers made available to the staff of the subcommittee; 
he also reaffirmed the President’s press-conference statement of 
August 17, 1954. 

Note 2: President stated on August 17, 1954, at his press con- 
ference, that anyone there might go to the Bureau of Budget or 
the AEC and look at the entire record. (See entry for August 
17, 1954.) 

Senator Kefauver speaks on the floor of the Senate re the inquiry 
into the Dixon-Y ates negotiations, and particularly Wenzell’s role, 
being carried on by the subcommittee; noting the evidence pres- 
ently before the subcommittee, its implications, questions that 
the committee hopes to have answered in the future, and matters 
that it will delve into; the Senator also pointed out the refusal 
and lack of cooperation on the part of Hughes in providing access 
to the Bureau of Budget’s records. 

Hughes calls Wenzell to discuss with him the extent to which Wenzell 
should testify when he is called to appear before this subcom- 
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mittee. Hughes also requests Wenzell to go to the Department 
of Justice to confer with Attorney MacGuineas (Assistant Chief 
of Litigation, Department of Justice) on this matter of the testi- 
mony to be given to the subcommittee. Wenzell carried out 
Hughes’ request and did confer with MacGuineas. 

Atomic Energy Commission passes a resolution reaffirming the Dixon- 
Yates contract and its necessity. 

Note 1: The decision of Memphis to build its own powerplant 
was formalized by the city on June 23, at which time they also 
notified TVA that they did not intend to renew its contract for 
power when it expired in June 1958. 

Note 2: On June 30, 2 days following this date, the President 
ordered the reconsideration of the Dixon-Yates contract which 
culminated in the order of cancellation on July 11. 


June 29, 1955 


President, at his press conference, confirmed that he had approved of 
Hughes’ action on June 28 in denying this subcommittee access 
to the files of the Bureau of the Budget, but added that Hughes 
and Strauss “got together every single document that was 
pertinent to this thing and put it out” (referring to the official 
released chronologies of August 21, 1954); as for Wenzell, “Mr. 
Wenzell was never called in or asked a single thing about the Dixon- 
Yates contract. He was brought in as a technical adviser in the 
very early days when none of us knew about” TVA—‘“as a 
technical adviser and nothing else’; queried as to testimony 
before this subcommittee that Wenzell acted as a consultant to 
Budget, the President stated, ‘he did serve as consultant at one 
time,” but not of Dixon-Yates. “I will check this up. My 
understanding is that as quickly as the Dixon-Yates thing came up 
he resigned and we got as our consultant a man named Adams, 
from the Power Commission * * *.” 

Note 1: The afternoon of this date Presidential Press Secretary 
Hagerty issued a release stating he had checked into the matter 
of Wenzell as the President had requested during the morning 
conference and had found “one” exception to t the President's 
statement: Wenzell had served as “‘technical’’ consultant to the 
Bureau of the Budget through the period of January 14—April 3, 
1954, but he did not participate in any “‘policy decisions”; had 
no connection with any discussions subsequent to April 10 (date 
of the second, and accepted, Dixon-Yates proposal); and, prior 
to April 10, Adams of the Federal Power Commission had been 
called in to serve as consultant to Budget. 

Note 2: Letter from Senator Kefauver to the President, com- 
menting on his press conference remarks, briefly pointing out to 
him some of the many significant facts concerning Wensell as 
testified to, and concluding, “‘even at this late date you (President) 
have not been fully and accurately informed with respect to the 
serious matter which our Committee is now inquiring into.” 

Note 3: See entry for “early April, 1954.” 
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June 30, 1955 


Hearings: Witness Hughes, accompanied by McCandless and Focke 
(67). 

President orders a reconsideration of the Dixon-Yates contract to be 
carried out by the Director of Bureau of Budget with the AE Cand 
TVA; they are “to determine whether it is in the interest of the 
people of the area now to continue or to cancel the Dixon-Yates 
contract;’’ the President based this order on a resolution of the 
Board of TVA and a letter from Vogel to Hughes, both dated 
June 30, set forth information to the effect that the city of 
Memphis had informed TVA on June 23 that the city com- 
missioners had decided to construct its own powerplant and, as a 
result, Memphis would not renew its contract with TVA when it 
expired in June 1958, and that ‘“‘since the Dixon-Yates plant was 
proposed as a source of supply for the Memphis load,’ TVA 
would have no further need for the output of the Dixon-Yates 
plant. 

Note 1: The President’s announcement of his order formulated 
after being called off the golf course to receive Vogel’s letter 
(New York Times), came at the unusually late hour of 7 p. m., 
just 1 hour before this subcommittee was scheduled to take the 
testimony of Hughes; the announcement reached the subcom- 
mittee 15 minutes after the hearings had convened and, as a 
result, the hearings were recessed after acknowledging the release. 

Note 2: See McDowell’s memorandum of August 31, 1954, 
and note 10 under entry of that date regarding the SEC’s con- 
sideration of “national defense’ as a basis of approving the 
Dixon-Y ates contract. 

Note 3: TVA knew of Memphis’ decision as long ago as June 
23. 

Note 4: Note Hughes’ appearance before the subcommittee 
on June 27, AEC resolution on June 28, and Senator Kefauver’s 
speech in Senate, June 28. 


July 1, 1955 


Senate Appropriations Committee, considering the $6,500,000 ap- 
propriation for Dixon-Yates transmission lines, votes to withhold 
the appropriation ‘“‘if within a period of 90 days after the approval 
of this act the city of Memphis has made a definite commitment 
to supply its power need and the TVA is relieved of this obliga- 
tion.” 

Note: On July 5 the Senate approved the appropriation, but 
with the reservation attached. 


July 5, 1955 


Department of Justice announces, without explanation, that the FBI 
has been seeking facts in Memphis and questioning city officials 
regarding that city’s plans to build its own powerplant. 

Note 1: In a statement at the opening of hearings on July 6, 
Senator Kefauver commented on the “shocking misuse of the 


FBI’; remarking that it was ‘‘distasteful’? to him that Mr. 
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Brownell had ordered the FBI ‘‘to conduct an inquiry into the 
good faith of the mayor and City Commission of Memphis. * * * 
The Dixon-Yates project has gotten the AEC into politics, the 
SEC into politics, and now apparently they are tryng to get the 
FBI into polities.”’ 

Note 2: In a letter to Brownell on July 6, the subcommittee 
requested. him to appear before it to “make a full and complete 
explanation of the reasons why the FBI has been brought into 
the Dixon-Yates controversy” (129-130). 

Note 3: In a reply letter of July 7, Brownell, after stating that 
“it would not be convenient for me to appear before your com- 
mittee tomorrow,” explained that his ‘‘official duties’? required 
him to know the facts “looking forward to a ‘definite commit- 
ment’ by the city of Memphis in connection with its proposed 
construction”; that the FBI has many investigative functions 
other than internal security and violations of the law; and that 
the FBI is authorized funds “which would cover ‘such other 
investigations regarding official matters under the control of the 
Department of Justice’? * * * as may be directed by the 
Attorney General * * *.” 

Note 4: In closing the hearings of July 8, Senator Kefauver 
commented in regard to Brownell’s letter “that [ am not at all 
satisfied with Mr. Brownell’s reply that the legislative and his- 
torical background of the FBI does not show that it was to be 
used for investigating sovereign cities * * * the FBI is terribly 
pressed and is short of agents, and there is a mandate that the 
FBI is supposed to be kept out of politics and matters of a political 
nature and that in my opinion it does violate the basic intention 
of the FBI and also it is very poor policy * * * since Memphis 
has given notice of the cancellation of its contract (with TVA) 
it is basically not the business of the FBI or Mr. Brownell how 
Memphis is going to get its power * * *” (269). 


July 6, 1955 


Hearings: Witness Miller (73). 

The President at his press conference, upon being questioned as to 
Wenzell’s role in the Dixon-Y ates matter, replied that he “‘indeed’’ 
regards Wenzell’s role as perfectly ‘‘proper.”” He also stated 
that the Dixon-Yates contract may be canceled as a result of the 
restudy being carried on by the AEC and Bureau of the Budget 
in the light of Memphis’ decision to build its own powerplant. 

Mayor Tobey announces that within the next 30 days Memphis would 
make a $5 million commitment to an engineering firm to start 
surveys for their new powerplant. 


July 7, 1955 


Hearings: Witness Miller, accompanied by Dean (129). 

In executive session, the Special Panel of the Antitrust Subcommittee 
investigating the Dixon-Yates matter, unanimously passes a 
motion sh for the record of testimony to be sent to the 


Comptroller General of the United States with the suggestion 
that no cancellation fee for Dixon-Yates be agreed my a him 
until a thorough investigation is made into the questionable rela- 
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tionship existing between Dixon-Yates and the Government, and 
into the question of whether an effective contract even exists 
between these parties. 

Note 1: A copy of each day’s testimony to date has been de- 
livered to the Comptroller General. 

Note 2: See entry for “July 29” for Comptroller General’s 
opinion to Strauss (AEC) regarding cancellation of Dixon-Yates 
contract. 


July 8, 1955 


Hearings: Witness Wenzell, accompanied by Dean (171). 

Wenzell’s report of September 3, 1953, to the Bureau of Budget, re- 
garding TVA, a survey and recommendations as to TV A’s future, 
is procured by this subcommittee after repeated refusals by 
Hughes to allow the subcommittee access to it, and afterWenzell 
testified that he had no objections to its release, at which time 
Senator Butler personally appealed to the President for a copy. 

Note: See “September 3, 1953,” entry. 

Hughes calls Wenzell (“just before I appeared to testify’) to discuss 
the testimony Wenzell was to give the subcommittee and to 
discuss the subcommittee’s prospective request for a copy of his 
report submitted to the Bureau of the Budget on September 3, 
1953, which Hughes denied to give to the subcommittee. (Wen- 
zell’s report was not procured by Senator Butler for the sub- 
committee until after the hearings of this date had convened.) 


July 11, 1955 


Hearings: Witness Wenzell, accompanied by Dean (273). 

Mayor Tobey of Memphis, accompanied by Allen, comes to Washing- 
ton to confer with Brownell and to assure him that Memphis was 
definitely going to construct its own powerplant; Tobey and Allen 
also confer with the President later in the day. 

President orders the cancellation of the Dixon-Yates contract. 

Note 1: Snyder (assistant Presidential press secretary) asserted 
that President Eisenhower was ‘‘delighted” that Memphis would 
build its own plant. The Dixon-Yates project never would have 
been undertaken, Snyder suggested, had the President known 
from the start that Memphis could handle its own project (New 
York Times, July 12). 

Note 2: Memphis’ formal decision to build its own plant was 
known since June 23; 6 months prior to this time, during the hear- 
ings of the Joint Committee, and before that, during the debates 
on the Senate floor, it was made known that Memphis would 
under no circumstances accept Dixon-Yates power and, if neces- 
sary to avoid doing so, it would build its own powerplant. Also, 
see entry for “March 8, 1955.” 

Note 3: Senator Kefauver commented to the effect that until 
today no one in the administration had conferred with Memphis 
authorities as to their sentiments and as to what action they might 
take; also, that the cancellation repudiated the administration’s 
argument that the project was conceived to supply power for the 

C and defense purposes (New York Times, July 12, 1955). 

Note 4: On November 10, 1954, Memphis’s Mayor Tobey told 

the Joint Committee that even though the “Dixon-Yates plant 
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would become the primary source of power for the city of Mem- 
phis * * * at no time has the city government been consulted as 
to this proposed agreement which has been hatched in secret and 
shrouded in mystery. Even at this moment the terms of this 
agreement have not been made known to the officials of the 
city * * *”’ (JCAE: 476). 


July 12, 1955 


Hearings: Witnesses Armstrong, accompanied by Timbers; and Wen- 


zell, accompanied by Dean (324). 

Note: See entry for “June 11, 1955,”’ for chronological details 
of Armstrong’s testimony during his several appearances before 
this subcommittee. 


Letter opinion from Attorney General Brownell to Armstrong, stating 


that any communications regarding a proceeding pending before 
the SEC did not fall under the instructions of the President as 
set forth in a letter of May 17, 1954, to Secretary of Defense 
Wilson, and were not “‘privileged,’’ since the proceeding is quasi- 
judicial in nature and relates to the quasi-judicial function of the 
Commission; therefore, any information so related should be 
made available to the congressional committee (878-379). 

Note 1: This was the view consistently maintained by the 
members of the subcommittee in the face of Armstrong’s com- 
plete refusal to give any information during the hearings earlier 
in the day. 

Note 2: Armstrong consulted the Attorney General for this 
opinion immediately following his appearance before this sub- 
committee earlier in the day, and after being asked by the 
subcommittee to return the following day with all of the 
Commissioners (378-379). 


July 13, 1955 


Hearings: Witnesses Armstrong, accompanied by Adams, Orrick, 


Goodwin (all SEC Commissioners), Timbers, DuBois, Ewell; 
and Wenzell, accompanied by Dean (377). 


Armstrong confers with Adams as to what Armstrong will testify to 


before this subcommittee (Armstrong testimony). 

Note 1: During Armstrong’s July 27 appearance before the 
subcommittee, he claimed ‘‘privilege’’ and refused to testify as 
to the substance of this conference, or as to any other instructions 
Adams had given him regarding his (Armstrong) testimony 
before the subcommittee. 

Note 2: See notes under entry of ‘June 11, 1955.’’ 


Strauss testifies before the Joint Committee on Atomic Energy and, 


when questioned about Wenzell, answers that he saw him on a 
number of occasions as a representative “from the First Boston 
Corp., and it could only be in that capacity that I saw him. * * * 
I have no recollection of Mr. Wenzell’s status that is in conflict 
with my then belief that he represented his firm, the First Boston 
Corp.” 

Note 1: Wenzell testified that he told Strauss that he was 
acting in the capacity of adviser and consultant to the Bureau 
of Budget, and he was sure that Strauss knew that. 
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Note 2: Strauss has stated that he knew of no consultant 
working for the Bureau of Budget (JCAE: 249). 


July 16, 1955 


Telephone call from Senator Kefauver, for the subcommittee, re- 
questing from Fields (General Manager, AEC) all prior drafts 
and memoranda pertaining to the official chronology of Dixon- 
Yates negotiations released by the AEC on August 21, 1954, 
and especially those regarding Wenzell and Miller, whose names 
were completely omitted from both the AEC and Bureau of 
Budget chronologies; also requesting other specified documents 
(683). 

Note 1: This call was followed up by a letter from Senator 
Kefauver to Fields, dated July 18, 1955, making the same request 
(683). 

Note 2: This request resulted in four meetings of the Com- 
mission at which they worked on formulating a reply: July 19, 
July 20, morning and afternoon, and July 21, morning; Fields 
and Cook attended these meetings. 

Note 3: Upon inquiry of subcommittee counsel as to when the 
documents would be forthcoming, Fields replied that the Com- 
mission was selecting and editing and “‘modifying”’ the documents 
and they would be sent over shortly. 

Note 4: The next communication received by the subcom- 
mittee from AEC was a letter dated July 21, stating that since 
the documents were ‘‘working papers within the Commission,” 
and therefore “constitute privileged communications within the 
executive branch,” the Commission ‘declines to comply with 
your request”? (684-685). 

Note 5: Fields testified that during this period of the Com- 
mission’s consideration and preparation of a reply to Senator 
Kefauver’s request, there had been conversations between the 
Commission and the executive branch, but that he (Fields) had 
been instructed by the Commission to claim “privilege”? and to 
decline to answer any subcommittee questions regarding the 
nature or content of these conversations. 


July 18, 1955 


Hearings: Witnesses Dean and Woods (465). 

Hughes refuses to give this subcommittee a copy of a memorandum, 
or access to one, prepared for him at a meeting at the Bureau of 
Budget on March 2, 1954, concerning the Dixon-Yates proposal 
of February 25, 1954. 

Note 1: Wenzell and Seal were consulted in the preparation of 
this memo. 

Note 2: See entries for ‘Weekend February 26—March 2” and 
“March 2, 1954,” concerning the memorandum. 

Note 3: See entry for August 17, 1954, in regard to the Presi- 
dent’s statement that all of the papers concerning Dixon-Yates 
at the Bureau of Budget and the AEC were open for anyone to 
inspect. 
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Letter from Senator Kefauver, for the subcommittee, to Adams, 
inviting him to appear before the subcommittee to testify as to 
the conferences he had participated in regarding the Dixon- 
Yates negotiations, and particularly his intervention in the SEC 
hearings that Armstrong had testified to. Adams in a letter of 
July 21 declined the invitation on the grounds of his confidential 
relationship to the President, and “‘every fact as to which I might 
give testimony either has been or could be testified to fully by 
other responsible Government officials.” 

Note 1: See the following entries: “June 11, 1955” for the 
record of Armstrong’s reluctance and refusals to so “testify 
fully” as to the matters Adams might testify to; “June 28, 1955” 
for Hughes’ denial of any access to all of the Bureau of Budget 
records, and ‘July 18, 1955,”’ when Hughes again refused the 
subcommittee a copy of a memorandum it had requested; “July 
21, 1955,”’ for the AEC’s refusal to produce certain documents 
asked for by this subcommittee. 

Note 2: In response to Adams’ refusal to appear before the 
subcommittee, Senator Kefauver dispatched another letter (July 
21) to Adams, pointing out the “serious questions with respect 
to the activities of high officials of the Government” that have 
been raised before the subcommittee, the consistent claims of 
‘‘privilege”’ raised by Hughes, Armstrong, and Strauss, and now 
Adams, and that “no official of the Government, no matter how 
high his position, can properly claim privilege when a committee 
of Congress is seeking the facts in respect to the corruption” 
that is in evidence before the committee. Adams, in a July 26 


letter to the Senator, again declined to appear before the sub- 
committee. 


July 19, 1955 
Hearings: Witnesses Dean, Woods, and Wenzell (527, 531, 570). 
July 20, 1955 


Hearings: Witness Armstrong, accompanied by Timbers (621). 

Armstrong consults Morgan (special counsel to President) following 
hearings this date, re answering the question as to whether 
Adams had discussed with him (Armstrong) the testimony 
Armstrong was to give to this subcommittee. The question 
was addressed to Armstrong by the subcommittee during the 
hearings earlier this date, at which time Armstrong refused to 
answer. Morgan instructed Armstrong to claim ‘“‘privilege’’ 
and to refuse to answer the question when Armstrong next 
appeared before the subcommittee (which was on July 27). 


me 99 


Note: See notes under entry of ‘June 11, 1955. 
July 21, 1955 


Hearings: Witnesses Mitchell, Fields, and Cook (all of AEC) (674). 

Letter from AEC received by subcommittee (before the hearings on 
this date), stating that AEC declines to furnish any of the docu- 
ments requested by Senator Kefauver and the subcommittee on 
July 16 and 18 because they were ‘privileged communications 
within the executive branch.” 
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Note 1: This letter was the end result of four Commission 
meetings on July 19, 20, and 21 to prepare an answer to the 
subcommittee’s request. During this period, subcommittee 
counsel, inquiring as to the delay in answering, was told that 
the Commission was “‘modifying’’ the documents in preparation 
to their being sent to the subcommittee. 

Note 2: Also during this period, Fields testified, there had been 
several conversations between the Commission and the executive 
branch regarding the AEC’s answer, but that he (Fields) had been 
instructed by the Commission to claim “‘privilege’’ and te decline 
to answer any questions regarding the nature or content of 
these conversations. 

July 27, 1955 


Hearings: Witnesses McDowell and Armstrong (73/ 
July 29, 1955 


Hearings: Witnesses Armstrong and McDowell (773). 

President, at his press conference, in response to a question concerning 
Adams’ intervention in the SEC proceedings, and Armstrong's 
conduct before this subcommittee, responds that “I am sure 
that Mr. — head of the Commission (Armstrong)—has 
given the entire story. I understand he is back before the 
committee. And certainly if he has omitted any details he 
should give them now. And I believe that Governor Adams 
has informed the Senate committee that he hasn’t a single word 
to add; that the story has been told, and that is all there is to it.” 
The President later added, “I said Mr. Dodge, who initiated 
this whole thing, is going down before the committee to again 
begin the process of taking this thing from its inception and 
following it through until he turned it over to Mr. Hughes * * *.”’ 

Note: See note 5 under entry of June 11, 1955, for record of 
Armstrong’s conduct before this subcommittee; and see entry 
of “July 18, 1955,”’ for Kefauver-Adams communications. 

Letter to Strauss from Assistant Comptroller General Weitzel in 
response to Strauss’s request of July 14 for an opinion ‘‘on various 
courses of action which may be taken to accomplish” the Presi- 
dent’s directive to the AEC “to bring to an end the relationship 
between the Mississippi Valley Generating Co. and the United 
States.” (Dixon-Yates contract), and “on the availability for 
expenditure in connection with such action of funds appropriated 
to the Commission.”’ After analyzing pertinent provisions of the 
contract, concluding that it is valid and binding, that the Govern- 
ment no longer has the right to terminate without liability within 
those sections so permitting in the event certain conditions have 
not been fulfilled, and that no unilateral right of cancellation 
exists under the contract termination provisions without pro- 
curing further legislative authority, the opinion cites authority 
for permitting the AEC to enter into a mutual agreement with 
MVGC as to cancellation costs and the payment of such costs. 
However, in closing, the opinion states, ‘‘We are, of course, 
aware of the hearings now being held by the Subcommittee * * * 
on the subject of this contract. ee of possible conflict 
of interest and public policy have been raised at the hearings. 
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Without attempting to suggest the particular course of adminis- 
trative action in such circumstances, we believe there should be 
considered appropriate means to protect the interests of the 
United States should it develop that the Government is entitled 
to relief from liability on the ground of public policy.” 


August 1, 1955 


Hearings: Witness Dixon, accompanied by Canaday and James (839). 


August 2, 1955 


Hearings: Witnesses Dixon, accompanied by Canaday and James; 


and Dodge (897). 


Senator Langer , during the hearings, following Senator Kefauver’s 
>* 


observation—that “there are many diametrical opposites be- 
tween Mr. Dixon’s testimony and Mr. Wenzell’s testimony. 
Put the two together one or the other of them just can’t be true’ — 
moves that this subcommittee send a set of transe ripts, noting 
the discrepancies, to the Attorney General for such action as 
they “may deem right and proper to take under all of the cir- 
cumstances.’’ Motion sustained by the subcommittee (916). 

Note: The transcripts, with cover letter from Senator Kefauver, 
sent to the Attorney General on August 6, 1955. (See entry for 
August 6.) 

August 3, 1955 


Hearings: Witness Dixon, accompanied by Canaday and James (991). 
Hearings, this subcommittee, recessed this date, to reconvene at call 


of the Chair. 
August 6, 1955 


Senator Kefauver sends a complete set of transcripts of the hearings 


of this subcommittee to Attorney General Brownell for his 
scrutiny to determine whether any laws had been violated in the 
Dixon-Yates matter. Asserting that, until such a determination 
is made, the Government should refuse to recognize Dixon-Yates 
claims on the cancellation of the contract, Senator Kefauver, in 
a cover letter, invited Brownell’s attention to three specific mat- 
ters: (1) The “serious questions of conflict of interest growing 
out x the dual capacity of’? Wenzell, who served as consultant 
to the Bureau of Budget while advising Dixon-Yates as to the 
financing provisions, and holding the position of vice president 
and director of First Boston, who became financial agents for 
Dixon-Yates; (2) “substantial conflict in testimony between”’ 
Dixon and Wenzell—there are several ‘‘rather obvious” and sig- 
nificant inconsistencies in the testimony of each; and (3) the 
assumption by Dixon of the presidenc, y of the newly created 
Mississippi Valley Generating Co. (Dixon-Yates company) while 
holding the presidency of Middle South Utilities without receiv ing 
the approval of the Federal Power Commission as required by 
section 305 (b) of the Federal Power Act. MVGC was incor- 
porated in July 1954, Dixon became president shortly thereafter, 
signing the power contract with AEC in that capacity, yet did 
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not file for approval by FPC until March 1955 an application 
which to this date has not been approved. 


September 30, 1955 


Strauss and Mitchell of AEC discuss Dixon-Yates cancellation with 
Warren E. Burger and J. Lee Rankin of Department of Justice 
(1144), 

October 3, 1955 


Acting Comptroller Frank A. Weitzel writes AEC that there appears 
to be reasonable doubt about the legality of the Dixon-Yates 
contract and, if so, no cancellation payment should be made under 
the contract (1128). 


October 7, 1955 


General Manager Fields of AEC meets E. H. Dixon, Hayden Smith, 
Paul O. Canaday, William Mitchell, and David F. Shaw and in- 
forms them that negotiations as to an amicable settlement of the 

cancellation claim of Dixon-Yates must be held in abe ‘yance pend- 
ing a study of the legality of a contract by William Mitchell, 
General Counsel of AEC (11. 


October 12, 1955 


Strauss sees Dixon and confirms Fields’ decision (1139). 


October 14, 1955 


Strauss sees Yates and confirms Fields’ decision of the 7th to him 
(1189) 


November 12, 1955 


Testimony by Robert McDowell, William H. Timbers, Thomas G. 
Meeker, and Irving Pollack of SEC as to phone call by Dr. Alton 
William Bryant, provost of the University of Mississippi, to Dr. 
Fred Kellogg who testified before SEC for the State of Tennessee, 
warning him to stick to facts in testifying. Also testimony by 
Warren Olney III, Assistant Attorney General in charge of 
Criminal Division and Joseph Volpe, Esq., on same subject 
(1075, 1097, 1118 et seq.). 


November 2, 1955 


Strauss and Mitchell discuss Dixon-Yates cancellation with Warren 
E. Burger and J. Lee Rankin (1144). 

Admiral Strauss is told there is derogatory material in file of Herzel 
H. Plaine and he sends for his security file. He is also told a 
Senator is interested and will amplify it. The informant is 
connected with one of the people in this controversy or one of the 
corporations but is not connected with Dixon-Yates. The 
admiral sends for the file of Plaine (1167 and 1178). 


75904—56——_9 
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November 9, 1955 


The admiral returns Plaine’s file finding “The story was a complete 
fabrication,’’ as ‘“The file contained no derogatory information” 
and the “Senator told’’ Strauss “he did not even know Plaine’s 
name” (1166). 

November 16, 1955 


Strauss and Mitchell discuss Dixon-Yates cancellation with Attorney 
General Brownell, Warren E. Burger, and J. Lee Rankin (1144), 


November 23, 1955 


AEC repudiates Dixon-Yates contract as illegal and opinion of General 
Counsel William Mitchell is made public (1127-11381). 


December 5, 1955 


Lewis L. Strauss, Chairman, R. W. Cook, Deputy General Manager, 
Kenneth E. Fields, General Manager, and William Mitchell, 
General Counsel of AEC, testify (1132 and 1147 et seq.). 

Rowland R. Hughes, Director, Arthur B. Focke, Legal Adviser, 
Robert E. Merriam, Assistant to the Director, William F. 
McCandless, Assistant Director, Carl J. Swartz, E. J. Donnelly, 
and Milton Pilcher of the Bureau of the Budget, testify (1215 et 
seq.). 


Ralph H. Demmler, former Chairman, and William H. Timbers, 


General Counsel of SEC, testify (1260 et seq.). 
» 


December 8, 1955 
K. E. Fields, of AEC, by letter tells Senator Kefauver that the Attor- 
ney General has been asked if Admiral Strauss ‘“‘properly invoked”’ 
the “executive privilege.”’ 


December 13, 1955 


Dixon-Yates (by M. V. G. C.) sue in Court of Claims for $3,534,778.45. 
(See complaint in appendix IIT.) 


January 9, 1956 


Senator Kefauver (for himself and Senators O’Mahoney and Ander- 
son) introduces a joint resolution asking that special counsel be 
appoiated to represent the Government. It is referred to the 
Judiciary Committee. See the resolution printed in appendix 
Il. 

July 12, 1956 


Answer of the Government is finally filed in the Court of Claims but 
it drops the defense of the Gore amendment to the AEC Act, 
It is printed in appendix ITI. 
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July 20, 1956 


William Mitchell of AEC informs the subcommittee that the Attor- 
ney General has not advised the AEC whether Admiral Strauss 
properly invoked the executive privilege on December 5, 1955. 


eee 


AppEenpix II 
MEMORANDUM ON THE INVALIDITY OF THE Drixon-YatTes ConrTRAct 


Pursuant to allegations of wrongdoing in the negotiations of the 
Dixon-Yates power contract, Senators Kefauver, Langer, and 
O’Mahoney of this subcommittee held extensive hearings during the 
months of June, July, and August. Every effort was made to recon- 
struct events which led up to the final signing of the definitive contract. 
Accordingly, Senators Kefauver, Langer, and O’Mahoney heard the 
testimony of the principals to the contract and of the various Govern- 
ment officials involved in the negotiations. The testimony which 
was taken under oath has subsequently received diligent study by the 
staff of the subcommittee in an attempt to determine if there was any 
improper conduct. On the basis of this study, it is the opinion of the 
staff that certain facts have been established which give rise to serious 
doubts as to the validity of the power contract, particularly the 
activities of Adolphe H. Wenzell. 

An analysis of the applicable law reveals that there are two legal 
questions involved: 

(1) Did Adolphe H. Wenzell violate section 434 of the Criminal 
Code? 

(2) If so, does this violation present grounds for invalidating 
the contract? 


(1) DID ADOLPHE H. WENZELL VIOLATE SECTION 484 OF THE CRIMINAL 
CODE? 


Section 434 of the Criminal Code reads: 


SECTION 434. INTERESTED PERSONS ACTING AS GOVERN- 
MENT AGENTS. Whoever, being an officer, agent or member 
of, or directly or indirectly interested in the pecuniary profits 
or contracts of any corporation, joint-stock company, or 
association, or of any firm or partnership, or other business 
entity, is employed or acts as an officer or agent of the United 
States for the transaction of business with such business 
entity, shall be fined not more than $2,000 or imprisoned not 
more than 2 years, or both. 


In applying this statute to the conduct of Adolphe H. Wenzell in 
the formation of the Dixon-Yates contract, four avenues of legal 
approach present themselves: 


. The language of the section itself; 

. The administrative construction of the section; 
. The udicial interpretation of the section; and 

. The legislative history of the section. 
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1. Does the language of section 434 prohibit conduct such as that engaged 

in by Mr. Wenzell? 
The relevant portions of the section are: 

Whoever, being * * * directly or indirectly interested in 

the * * * contracts of any corporation * * * is employed 

or acts as an officer or agent of the United States for the 

transaction of business with such business entity shall be 

fined not more than $2,000 or imprisoned not more than 2 

years or both. 


This is a penal statute and as such it must be strictly construed. 
The words should not be subject of conjecture but should be inter- 
preted according to the meaning they most obviously invite (U.S. v. 
Williams, 341 U. S. 70, 82). An application of this commonsense 
meaning of the statute to the facts developed by this subcommittee 
follows: 

The first relevant phrase of section 434 is ‘‘directly or indirectly 
interested in the contract of any corporation.”” The word “interest” 
is uniformly interpreted to mean a pecuniary interest. The words 
“direct or indirect” apply to the pecuniary interest in the contract 
involved. By phrasing it in the alternative, Congress has made it 
clear that so long as a person has some pecuniary interest he is within 
the purview of the statute. Otherwise, the usage of the alternative 
would be unnecessary. And in the view of the reviser’s notes which 
state that all surplusage has been removed, the only tenable con- 
struction is that any pecuniary interest in a contract will suffice. 

The factual question then arises: Did Mr. Wenzell have any pecuni- 
ary interest in the contract? The following are the facts: He was an 
officer and director of First Boston Corp during the whole period of the 
contract negotiation, not resigning until May 31, 1955. In addition, 
his wife was a stockholder of First Boston. This constitutes a direct 
pecuniary interest by Mr. Wenzell ia the First Boston Corp. 

The next question is: Did First Boston have a pecuniary interest 
in the Dixon-Yates power contract? Clearly it did, as it was to re- 
ceive a fee (estimated at $75,000), and, as a “‘pleasant byproduct,” 
advertisement of its services worth considerably more. An attempt 
has been made to establish that there was to be no fee. However, 
there is no testimony that First Boston did not expect to receive com- 
pensation during the early part of 1954, the period of Mr. Wenzell’s 
dual function. Also the preponderance of the evidence refutes the 
claim of no fee and establishes that one was contemplated as late as 
October 21, 1954, and an order of the Arkansas Public Service Com- 
mission allowed $75,000 for such payment on May 21, 1955. This 
coupled with the advertising value gives First Boston an interest in the 
Dixon-Yates contract. 

Thus, through Mr. Wenzell’s interest in First Boston Corp., he has 
acquired a pecuniary interest in the contract. As the Attorney 
General stated in an opinion in a similar case in 1943: 


To a degree his salary as an officer of the corporation 
would be affected by whether his advice leads the War De- 
partment to enter into a procurement contract with his 
company. ‘To a larger degree his share in the earnings of the 
corporation as a shareholder would be affected by his advice. 
(40 Ops. Atty. Gen. 168, 169). 
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The next clause reads: “is employed or acts as an agent of the 
United States.’’ The facts are that on sundry dates between May 20, 
1953, and April 10, 1954, Mr. Wenzell was “employed” by the Bureau 
of the Budget under title 5, United States Code, section 55(a) ' as an 
expert consultant. He gave these services without compensation, 
receiving while away from his home or regular place of business, 
transportation expenses and $10 per diem in lieu of subsistence en 
route and at the place of service, pursuant to title 5, United States 

Code, section 73 (b)—2.2. The issue here is: Was he, on these facts, 
employed as an agent of the United States within the meaning of 
section 434? 

In 1943 the Attorney General rendered an opinion to the Secretary 
of War when the latter desired to employ an expert consultant who 
would serve without compensation as a temporary appointee, receiving 
only actual transportation expense and $10 per diem. T he Attorne > 
General declared: 


7 oo ie appointee clearly comes within the de scription of a 
person holding any place of trust or profit * * *. ‘That he is 
to receive only actual transportation expenses and a “per 
diem in lieu of subsistence and other expenses”’ is immaterial. 
(40 Ops. Atty. Gen. 289). [Italic supplied.] 


He cited and quoted with approval a ruling of one of his predecessors, 
which stated: 


The statute is a penal enactment, but it had a remedial 
purpose, and it was plainly the intent of Congress to make 


the remedy an adequate one, and so instead of selecting and 
enumerating in detail all the offices and position s in which the 
danger of abuse was apparent Congress made sure of its pur- 
pose by including generally every officer and clerk in the 
employment of the Government (29 Ops. Atty. Gen. 397). 
[Italic supplied. |] 


Although these opinions did not directly involve section 434, they 
were concerned with related conflict of interest statutes and with the 
same problem of duality as is present in this case. 

By the principles laid down in the above construction of the related 
statutes, Mr. Wenzell was an “‘employed agent of the United States’’ 
under section 434. It is to be noted that the code section (title 5, 
sec. 73 (b)—2) under which Mr. Wenzell drew his travel expenses and 
per diem is worded ‘‘Persons * * * employed intermittently as con- 
sultants.”” He was a “temporary appoimtee without compensation” 


15 U.S. C. sec. 55 (a), so far as relevant, provides: 

“The head of any department, when authorized in an appropriation or other Act, may procure the tempor- 
ary (not in excess of one year) or intermittent services of experts or consultants or organizations thereof, in- 
cluding stenographic reporting services, by contract, and in such cases such service shall be without regard 
to the civil-service and classification laws * * *.” 

25 U.S. C. see. 73 (b)-2, so far as relevant, provides: 

‘*Persons in the Government service employed intermittently as consultants or experts and receiving 
compensation on a per diem when actually employed basis may be allowed travel expenses while away from 
their homes or regular places of business, including per diem in lieu of subsistence while at place of emplo 
ment, in accordance with the Standardized Government Travel Regulations, Subsistence Expense Act of 
1926, as amended (5 U.S. C. 821-833 * * * and the Act of February 14, 1931 as amended by this Act * * *).’ 

This part of the language is not directly applicable to Mr. Wenzell since he was not receiving compensa- 
tion on a per-diem-when-actually-employed basis but was serving without compensation. However, th 
last language of the section does cover Mr. Wenzell’s situation in this language: 

«“* * * and persons serving without compensation or at $1 per annum may be allowed, while away from 
their homes or regular places of business, transportation in accordance with said regulations and said Act 
of February 14, 1931, as so amended, and not to exceed $10 per diem in lieu of subsistence en route and at 
place of such service or employment unless a higher rate is specifically provided in an apprope iation or other 
Act.”’ 
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in a “position in which the danger of abuse was apparent.” This is 
particularly true of the period from January 18 to April 10, 1954. 


in which the Bureau of the Budget used Wenzell’s services on 
a number of days in connection with the work of the Bureau 
of the Budget in relation to the formulation and submission 
by Middle South Utilities, Inc., and the Southern Co. of a 
proposal to the Atomic Energy Commission to negotiate with 
that Commission a definitive contract to furnish the Com- 
mission 600,000 kilowatts of power by the fall of 1957. The 
service of Wenzell included participation in meetings with 
representatives of the Bureau of the Budget, the Atomic 
Energy Commission, Middle South Utilities, Inc., and the 
Southern Co.; the service was rendered in Washington and 
New York. (Memo submitted to subcommittee by Messrs. 
Sullivan and Cromwell, attorneys for Fisrt Boston and Wenzell.) 


This “participation in meetings” during the all important formative 
period of the basic proposals is sufficient to make Mr. Wenzell an 
“agent of the United States’’ for he was the representative of the 
Bureau of the Budget at many of the aforementioned meetings. Not 
only did he “participate”’ by representing the Bureau of the Budget 
but also by representing the Atomic Energy Commission, to wit the 
April 3, 1954, designation by Chairman Strauss of Mr. Wenzell to be 
the spokesman for the Commission in relating the latter’s viewpoint 
on the tentative April 10 proposal to Dixon and Yates. 

At the very least, Mr. Wenzell acted as an agent of the United States 
in the negotiation of the Mississippi Valley Generating Co. contract 
during the early 1954 period. It is submitted that te otherwise con- 
clude would be to pervert the word “agent” and to thwart the intent 
of the lawmakers. For what is an agent if he is not one who “repre- 
sents’”’ and “‘participates in,” “communicates for,” and ‘‘advises on’’? 
It is not a courier or a messenger boy who performs these functions.’ 

The remaining relevant clause of section 434 is: “for the transaction 
of business with such business entity.’”’ It is obvious that ‘‘such busi- 
ness entity”’ refers to Mississippi Valley Generating Co. This phrase 
was intended by the revisers to clarify the section and, therefore, the 
“such” refers back to the entity in which the agent has an interest. 
As has been previously pointed out, Mr. Wenzell had a pecuniary 
interest in the Mississippi Valley Generating Co. 

It also seems obvious that there was a transaction of business with 
Mississippi Valley Generating Co., to wit the power contract. How- 
ever, this transaction of business was not consummated until Novem- 
ber 17, 1954, after Mr. Wenzell had terminated his employment with 
the Government. The question therefore arises: 


whether an agent of the United States can avoid the provisions 
of section 434 by severing his connection with the Government 
before a final definitive contract is negotiated where he had en- 
gaged in the preliminary negotiations of that contract with his 
interested corporation during his employment? 


3 Black’s Lau. Dictionary, 3d edition, p. 81, defines agent: ‘Public Agent: a person appointed to act for 
the public in some matter pertaining to the administration of government or the public business.”’ 
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The language and the structure of the statute suggest a negative 
answer. It says “for transaction of business.” * This is a broad all- 
inclusive term. ‘Transaction of business” by its ordinary meaning 
covers all phases and states of the business deal. Webster's Collegiate 
Dictionary, 1953, page 902, defines “‘transact”’ as “‘to deal or negotiate.”’ 
It does not say “to finally negotiate’ but rather just “to negotiate.”’ 
And preliminary negotiations are as much a part of negotiating as are 
final negotiations.® 

Had Congress intended such a limited application of the words 
“transaction of business,’ it would have so specified. But with 
nothing to the contrary, the rule of statutory construction that 
Congress intends the ordinary meaning of its words unless otherwise 
indicated prevails. Hence, we can only conclude that there was a 
transaction of business with the Mississippi Valley Generating Co. 
while Adolphe H. Wenzell was an agent of the United States. This 
conflict of interest, present during his employment, constituted a 
violation of section 434 of the Criminal Code. 


2. Does administrative construction of this section forbid activities like 
those of Wenzell? 
In an opinion furnished for the War Department in 1942, the 
Attorney-General interpreted section 434 (which was then sec. 41 of 
the Criminal Code), as follows: 


This statute is penal in nature. Under established rules 
of construction it should be strictly construed. But the rule 
of strict construction must not be applied to defeat the mani- 
fest purposes of the statute. 

No man can serve two masters. The statute in question is 
clearly grounded on this assumption. Its manifest purpose 
is such that any attempt to reconcile it with the proposed em- 
ployment runs into difficulties (40 Ops. Atty. Gen. 169). 
[Italic ours.] 


This was given in response to a letter from the Secretary of War, who 
was desirous of knowing whether the Signal Corps of the Army could 
secure an cated and expert’? communications personnel who 


would act as liaison with private corporations. The particular in- 
dividual suggested was and would continue to be associated with 
private corporations in the communications field. There is a close 
parallel between that situation and the instant one with Mr. Wenzell. 


4 United States v. Adams, 115 F. Supp. 731 (D. ND) ‘‘The legislature must be presumed to use words in 
their known and ordinary signification. ery v. M’Cartee, 6 Pet. 102, 110,8 L. Ed. 334,337. “We cannot 
believe that Congress used the word having in mind any concept other than the usual, ordinary and every 
day meaning. Old Colony R. Co. v. Commissioner of Internal Revenue, 284 U. 8. 532, 561, 76 L. Ed. 484, 
489. See also: Deputy v. DuPont, 308 U.S. 488, 498, 84 L. Ed. 416, 424: United States v. Cooper Corp. 312 
U. 8. 600, 604, 614, 85 L. Ed. 1071, 1880. 

5 See sec. 201 (a) of Executive Order 10182 (15 F. R. 8013) which shows the President believed “negotiation” 
of contracts comes within sec. 434 of title 18. See also Defense Production Act of 1950 (69 Stat. 580) 84th 
Cong., ch. 6551, Ist sess., S. 2391, amending Defense Production Act but refusing to exempt from 434 
of title 18 ‘‘negotiation”’ of contracts. 

6 The Supreme Court said in U. S. v. Brown, 333 U. 8. 18, 27: “The canon in favor of strict construction 
is not an inexorable command to override commonsense and evident statutory purpose. It dees not re- 
quire magnified ompnaets upon a single ambiguous word in order to give it meaning contradictory to the 
fair import of the whole remaining language * * *” the canon “does not require distortion or nullification 
of the evident meaning and purpose of the legislator * * *. Nor does it demand that a statute be given 
the ‘narrowest meaning;’ it is satisfied if the words are given their fair meaning in accord with the manifest 
intention of the lawmakers * * *. No rule of construction necessitates our acceptance of an interpretation 
resulting in patently absurd consequences * * *.’’ 
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Especially is this true when a comparison of the duties of the signal 
officer and of Mr. Wenzell is made. The proposed assignment of the 
Army officer was to be: 


* * * to advise the Department as to commercial services, 
facilities, and technical personnel available within the 
corporations in question and to advise the corporations of 
the needs and plans of the War Department for communica- 
tion services (40 Ops. Atty. Gen. 169). 


That is, he was to advise both sides and act as a “liaison” between 
them. That is precisely what Mr. Wenzell’s function was. He 
advised the Government in September of 1953 that it ought to enter 
into contracts with private power rene to satisfy future needs for 
electrical energy (Wenzell’s report, p. IX). In the early months of 
1954 he was again recalled to aavise the Government—this time to 
assist in the implementation of his earlier recommendations. During 
this period in 1954, he was also conferring with private corporations 
in their attempt to devise a proposal which would be acceptable to 
the Government. Ultimately the two parties were able to reach a 
meeting of minds and to sign a definitive contract. 

As the Attorney General stated in 1942: 


Such conflicts and results were doubtless intended to be 
avoided by the statute (40 Ops. Atty. Gen. 169). 


and in an opinion to the President the same year, construing this 
section, he declared: 


It has also been held to apply if the officer or employee 
renders the same or similar services to both the Government 
and a private person (40 Ops. Atty. Gen. 190). 


Attorney General Knox in an opinion in 1903 similarly analyzed 
the statute. Although he held there was no violation in the case 
before him, he emphasized that there would be a liability under the 
code if the agent had actually participated in the transaction under 
review (24 Ops. Atty. Gen. 557). In the instant case, the testimony 
at the hearings has indicated that Mr. Wenzell did actively participate 
in the negotiation of the power contract. Thus, it is submitted that 
he falls within the purview of the statute as analyzed by Knox and 
other Attorneys General.’ 

The Attorney General is not the only agency of the United States 
Government which has interpreted section 434 of the Criminal Code. 
Thus, for example, the Comptroller General in an opinion in 1934, 
held that the section— 





7The Attorney General’s Office has also rendered opinions on other conflict-of-interest statutes which 
are similar in legislative design and intent as 8. 434. In 1874, for example, an opinion discussed secs. 1781 
and 1782 of the Revised Statutes. Sec. 434 was sec. 1783 at that time and was in the same chapter as the 
above sections. Therefore, the following statements are relevant in construing it: 

“There are, however, several statutes which make it unlawful for officers of the Government to have a 
certain kind of connection with contracts between the Government and other persons * * * they make it 
illegal for an officer of the United States to have that sort of connection with a Government contract which 
an agent, attorney, or solicitor assumes when he procures or acts to procure such contract for another and 
when he prosecutes for another agency of the Government any claim founded upon a Government claim. 
These laws forbid also the receiving by officers, for such services, any compensation including that of an 
interest in the contract” (14 Ops. Atty. Gen. 482, 483, 484 (1874)). 

See also: 33 Ops. Atty. Gen. 273, 275 (1922), where he construed 39 Stat. 1070. 1106 holding that: 

“The object of the provisions in the act * * * was that no Government official or employee should serve 
two masters to the prejudice of his unbiased devotion to the interests of the United States.” [Italiessupplied.] 

38 Ops. Atty. Gen. 294, 296 cites the above language prefacing it with: ‘“‘* * * and the following excerpt 
from the opinion is indicative of the probable purpose of the legislation and of the manner in which it is to be 
interpreted.”’ [Italics ours.] 
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* * * must be interpreted as prohibiting employees of the 
United States from acting for both the Government and the 
contractor (13 Ops. Comp. Gen. 281, 282). 


By so construing the statute, the Comptroller was in complete 
accord with a predecessor who had stated that the section, 


* * * is intended to prohibit employees of the United 


States acting for both the Government and the contractor, in 
contracting ‘with the Government (5 Ops. Comp. Gen. 93) 


Of particular note here is Mr. Wenzell’s sworn testimony in the debt 
financing proceedings before the Securities and Exchange Commission 
that he was the “mouthpiece” of the First Boston Corp. in its dealings 
with Dixon-Yates in early 1954 on the cost of financing the proposed 
project. Also significant is Director of the Budget Rowland Hughes’ 
testimony before this subcommittee. Mr. Hughes stated that 
Mr. Wenzell was employed by the Bureau of the Budget during the 
early months of 1954 to give the Government expert advice on the 
cost of financing the Dixon-Yates project. 

Similarly, the Department of Commerce has interpreted this 
statute and has issued order No. 77 on the subject of Conflict of Inter- 
est and Private Business Activities of Officers and Employees, which 
states: 


A public office is a public trust. No public officer can law- 
fully engage in business activities which are incompatible with 
the duties of his office. He cannot, in his private or official 
character, enter into engagements in which he has, or can have, a 


conflicting personal interest. [Italic ours.] 


Mr. Wenzell’s conduct on February 23, 1954, appears to be within the 
purview of order No. 77. On that date, Mr. Wenzell met with 
Mr. Dixon and reviewed not only the cost of financing the project, 
but also the major provisions of the February 25 proposal. A few 
days later, as a consultant to the Bureau of the Budget, he met with 
the staff of the Budget to review for the Government this proposal. 

On the basis of these consistent and uniform administrative con- 
structions of section 434, the staff of this subcommittee submits that 
Mr. Wenzell has violated the Criminal Code. 


? 


8. Does the judicial interpretation of section 434 establish a violation? 

There have been a few cases before the courts involving this pro- 
vision of the Criminal Code. In one of the most recent cases, Mus- 
chany v. United States (324 U.S. 49 (1944)), the Supreme Court con- 
strued section 434 (then sec. 41 of the code) along with two other 
conflict statutes. It said: 

* * * These sections relate to a Government official’s 
representation of the Government in matters involving a private 
corporation or firm in which the Government agent has an 
interest, or a Government official’s receipt of consideration 
for procuring a contract from the Government for any person 
or for any service rendered in relation to any such contract 
* * * Thus these sections manifest a legislative intention 
to bar a Government agent from receiving pay from a third 
party for assisting that third party to secure a Government 
contract (p. 67). [Italic supplied.] 
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The construction of the statute in the majority opinion was given in 
response to a Government argument that an agent of the United 
States had violated section 41 of the code. 

The facts were that the defendant was employed by the War Depart- 
ment to act as its agent in securing options on realty which the 
Department needed for defense purposes. The agent was to receive 
a commission of 5 percent on the option price which the optionor and 
he set. The options were subject to the approval of the Secretary of 
War. After securing 270 such options, and the Department approving 
129 of them, the Secretary of War then decided that it would not 
exercise the options but rather would use condemnation proceedings. 
A suit was brought by one of the first accepted, then rejected, optionors 
to compel the United States to fulfill its obligations. The Govern- 
ment in its argument asserted the invalidity of the options due to the 
conflict of interest of the agent, for the higher the price for the land, 
the larger his commission would be. 

However, the Court rejected this argument, ruling that public 
policy did not condemn such commissions. Influential in its reason- 
ing was the fact that it was the Government which was paying the 
contingent fee and not the optionor. The Court also felt it was 
important that this involved compensation for securing a contract 
for the Government rather than from the Government. As Justice 
Reed, for the Court, observed: 


There is no place for financial temptation or political pres- 
sure to influence public officials. 'Tendentious fraud does not 
exist in such a contingent contract (p. 65). 


Justice Black wrote a vigorous dissent to the opinion. He declared: 


Nothing but the clearest and most unequivocal congres- 
sional enactment could in my judgment bind the Government 
to such arrangements. There is no such enactment. And 
even if Congress had not itself condemned such contracts as 
these, conceivably they are within the ban of principles previ- 
ously enunciated by this Court. * * * He could not possibly 
serve most profitably his own interest and that of the Govern- 
ment at the same time * * * (p. 74). [Italic supplied.] 


Joined by Justices Frankfurter and Rutledge in his dissent, Black 
continued: 


Finally, I cannot agree to the Court’s statement that 
this case comes to us “without any suggestion of fraud or 
unfairness such as would justify holding the contract in- 
valid.” The Court’s opinion states that those who deal 
with the Government must do so ‘‘with absolute honesty,” 
and that “the doctrines of fraud, unconscionable dealing, and 
unjust enrichment are to be strictly applied to insure fair 
and honest dealing between the Government and its citizens.” 
In my judgment we are squarely confronted with the issues of 
fraud, unconscionable dealing, and unjust enrichment * * * 


(p. 78). 
Thus, he favored sending the case back to the circuit court of appeals 


to have it pass on this question of wrongdoing which he feels is in- 
herent in the nature of the transaction. 
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It is significant that the facts which were persuasive in the majority’s 
holding the contract valid are absent here and those which were deter- 
minative of its invalidity to Black are present. The hearings have 
disclosed that Mr, Wenzell’s employer was to receive a fee and adver- 
tising from Mississippi Valley Generating Co.; not from the Govern- 
ment. Also, Mr. Wenzell’s conduct was involved in securing a con- 
tract from the Government and not for it. The similarity of the two 
cases is found in their acting as agents for the Government and having 
a conflict of personal interests. However, there is a difference in fact 
as to the agency, too; for in the Muschany case all the parties knew 
of McDowell’s duality. Quaere as to this case? Director Hughes of 
the Bureau of the Budget stated under oath that he did not know that 
First Boston Corp. was to be the agent for Mississippi Valley Gener- 
ating Co. in its financing; Admiral Strauss of the Atomic Energy 
Commission testified that he did not know that Mr. Wenzell was a 
consultant to the Budget; and Adams of the Federal Power Commis- 
sion swore that he did not know Mr. Wenzell’s background with 
First Boston—he knew him only as a consultant with the Bureau of 
the Budget. 

The Government pleaded a violation cf section 434 as a basis for 
invalidating a contract also in the case of United States v. Chemical 
Foundation, Inc. (272 U.S. 1). The issue arose in a suit by the United 
States to set aside sales by the Government to the defendant of a 
number of patents, and so forth, seized under the Trading With the 
Enemy Act of 1917. The United States attorneys stressed the follow- 
ing facts: That three individuals who were officials of the Bureau of 
Alien Property had conferred with representatives of the chemical 
industries to arrange to make the seizure and sale of the patents; later 
one of these individuals, who was the Custodian of the Alien Property, 
acted for the United States in transferring to the defendant the patents; 
at the same time said person was the president of the defendant cor- 
poration; the other two individuals also were officers. This, the 
Government lawyers maintained, violated section 41 of the Criminal 
Code. 


The Supreme Court, in holding the statute inapplicable, said: 


It lays down a general rule for the protection of the United 
States in transactions between it and corporations and fo 
prevent its action from being influenced by anyone inte: ested 
adversely io it. It isa penal statute and is not to be extended 
to cases not clearly within its terms or to those exceptional to 
its spirit and purpose (p. 18). [Italic supplied.] 


The case was exceptional to the statute since the defendant corporation 
was organized as a “public trust’’ and as an “instrumentality” created 
by the President of the United States to handle these enemy patents 
for the benefit of the war effort. Also the facts did not constitute 
a violation as none of those ‘“‘who acted for the United States had any 
financial interest in the Foundation, its profits, or its contracts,” 
this despite their being officers. Thus, the Court was able to say: 


The transactions complained of did not involve any of the 
evils aimed at by section 41 (p. 19). 


The relevant facts in the Dixon-Yates situation are that the Mis- 
sissippi Valley Generating Co. was organized by Middle South 
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Utilities, Inc., and the Southern Co. for the purposes of owning and 
operating the proposed powerplant, and it was hoped that Mississippi 
Valley Generating Co. would earn a profit and thus pay the two hold- 
ing companies dividends on their capital investment. And as has 
been previously pointed out, Mr. Wenzell while in the employment of 
the Government was an officer and director of First Boston Corp. and 
thus had a pecuniary interest in the contracts of Mississippi Valley 
Generating Co. 

In speaking of these conflicts of interest statutes in general, the 
Supreme Court has declared: 


The evident purpose of Congress in all this class of enact- 
ments has been to promote effici iency and integrity in the dis- 
charge of official duties and to maintain proper discipline in 
the public service (Ex parte Curtis, 106 U. $8. 371). [Italic 
supplied]. 


and in Taylor v. United States (44 U.S. 197) Justice Story, speaking 
for the Court, said that where there are— 


Laws enacted for the prevention of fraud, for the suppres- 
sion of public wrong, or to effect a public good * * * I would 
construe them so as most effectively to accomplish the inten- 
tion of the legislature in passing them (p. 210). 


Thus the question in the instant situation is whether Mr. Wenzell’s 
wearing of two hats is compatible with the legislative purpose of pro- 
tecting the efficiency and integrity of Government employment. 
Perhaps the most relevant fact brought out by the hearings of this 
subcommittee relating to this point of integrity in government being 
affected by Mr. Wenzell’s duality is the phone call of Presidential 
Assistant Sherman T. Adams to Chairman J. Sinclair Armstrong of 
the SEC. In the telephone conversation, the White House assistant 
requested the Chairman of the SEC, a quasi-judicial body, to post- 
pone a judicial function in which Mr. Wenzell was to testify as to his 
conduct in the Dixon-Yates matter. Mr. Adams, in the conversation, 
also alluded to an appropriation of $6 million for a transmission line 
for the Mississippi Valley Generating Co., which was pending in the 
House of Representatives. It is submitted that this request by 
Governor Adams did not promote integrity in government and was a 
result of the situation created by Mr. Wenzell serving two masters. 
One of the most significant cases in the lower Federal courts in- 
volving section 434 is Atkinson v. New Britain Machinery Co. (154 
F. 2d 895; 7th C. C. A., 1946). The court of appeals in the case held 
that there was no violation of the section, premising it on two grounds: 
(1) that there was no “‘transaction of business with the Government”’ 
and (2) there was no “direct or indirect interest”? by the plaintiff in 
any Government contracts. The action involved a controversy over 
commissions owing to the plaintiff by the defendant, New Britain 
Machinery Co. The defendant tried to escape liability by contending 
the contract was void as the plaintiff had violated section 434. 
The facts were that the plaintiff had been a sales representative of 
the defendant company since 1923, receiving as compensation a basic 
salary, plus a commission on sales made in his territory. In 1941 the 
plaintiff reluctantly accepted an appointment to the Army and Navy 
Munitions Board. He had been urged to do so by the defendant com- 
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pany as be was their contribution to the war effort. As a technical 
consultant to the Munitions Board, the plaintiff was a dollar-a-year 
man, expecting to receive his usual salary and commission from the 
defendant company, pursuant to a contract made in 1941. The 
plaintiff was paid his salary but part of his commission was refused. 
It was established in the court proceeding, that none of the commis- 
sion, either owing or received by the plaintiff, was on Government 
purchases, and furthermore it was proven that the plaintiff actually 
had never negotiated any contract for the Government with the 
defendant company. Accordingly, it was easy for the court to find 
no violation of section 434. 

The significance of this case lies in the court’s intimation that if 
the facts would have been as the defendant had alleged, it would 
have found a violation. The court states: 


It is true that these exhibits * * * when considered alone 
lend colorable support to the defendant’s theory * * * 
(p. 902). 


However, on the basis of the facts as established in the trial court, 
the court of appeals held: 


Public policy is no more affected in paying the plaintiff the 
balance due on the contract than it was when defendant 
voluntarily paid him in part (p. 902). 


But the court further states: 


It is also pertinent to observe that there is not even an 


intimation that either defendant or plaintiff received any 
financial benefit or that the Government suffered any loss because 
of the plaintiff's presence in Washington (p. 903). [Italic 
supplied. | 


This interpretation is very persuasive in the instant situation in view 
of the similarity and dissimilarity of the facts of the two cases. Like 
the plaintiff, Mr. Wenzell was a technical consultant without com- 
pensation; but, differing from the plaintiff, he did have a financial 
interest in a contract with the Government. 

Significantly this case was reaffirmed by the seventh circuit again 
in 1953 in Johnson v. Sunstrand Machinery Tool Co. (204 F. 2d 783: 
7th C. A. A., 1953). The facts were in all relevant ways identical to 
the Atkinson case, and accordingly the court held similarly. In so 
doing, it reversed the trial court which had ruled: ! 


It is the view of this court that said oral contract relied 
upon by the plaintiff is void as being against public policy 
inasmuch as a part of the consideration relied upon is alleged 
benefits that defendant would have received from the plain- 
tiff’s employment in the Office of Production Management 
of the United States Government (204 F. 2d 786). 


The circuit court did not reverse on the basis of an interpretation of 
the law, but rather on the fact finding of the lower court. 

In view of the foregoing cases, it is submitted that the interpretation 
of section 434 which they set forth casts serious doubts as to the 
legality of Mr. Wenzell’s conduct. 
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4. Does the legislative history of section 434 show legislative intent to 
proscribe Wenzell’s activities? 

Although there is not an abundance of legislative history on section 
434, what there is evinces a legislative intent to forbid any kind of 
duality in transactions of business with the Government. The 
present statute was enacted in 1863 by the 37th Congress. It was 
a part of a law designed to prevent fraud in Government contracting 
during the Civil War. 

Indicative of the concern for this problem of fraud is a resolution 
of the Michigan Legislature which was made part of the Congressional 
Record of the 2d session of the 37th Congress. A copy had been 
distributed to each Member of Congress. It read: 


Whereas it is charged that traitors * * * have plundered 
our Treasury * * * and paralyzed our efforts by a system 
of fraud and peculation: Therefore, be it 

Resolved * * * That our Senators * * * and our Rep- 
resentatives * * * use their efforts to procure the passage 
of a law making all frauds which may be committed by any 
person or persons, their agent or agents, directly or indirectly 
upon the General Government or its Treasury, a felony 
(S. Mise. Doc. No. 34, 37th Cong., 2d sess.). 


Reiterating this need for legislation were the Senators who spoke in 
favor of the bill which ultimately has become section 434. Senator 
Pomeroy of New York in the Senate debate on the measure said: 


Mr. President, it is desirable to enact some law which shall 
remove the stigma which rests upon the country and the 
Government in reference to the frauds, corruptions, and 
peculations which have disgraced our service during the whole 
of this war. It is one of the crying evils of the period * * * 
(33 Congressional Globe, pt. 2, p. 955). 


and, another supporter, Senator Wilson of Massachusetts argued: 


* * * these Halls have rung with denunciations of the 
frauds of contractors upon the Government of the United 
States. * * * The Government is doing what it can to stop 
these frauds and punish the persons who commit them. The 
Government finds however, that it has now no law adequate 
to punish them, * * * The law officer of the War Depart- 
ment says there is no law adequate to meet the cases of frauds 
upon the Government. ‘This bill is reported for the purpose 
of ferreting out and punishing those enormous frauds upon 
the Government (33 Congressional Globe, pt. 2, p. 956). 


Senator Howard, of Kentucky, the author of the bill, S. 147, 
reiterated these statements as to the need for the bill, adding: 


I will simply say to the Senate that this bill has been pre- 
pared at the urgent solicitation of the officers who are con- 
nected with the Administration of the War Department and 
Treasury Department (33 Congressional Globe, pt. 2 
p. 952). 


These statements by the framers of the bill which has become sec- 
tion 434 of the Criminal Code evidence a legislative intent to give 
the law a broad application. Any kind of fraud or deception or con- 


? 
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duct which affects adversely or has the possibility of so doing was 
intended to fall within its scope. Speaking as to the purpose of the 
legislation, the author, Senator Howard, said: 


The country, as we know, has been full of complaints, 
respecting the frauds and corruption practiced in obtaining 
pay from the Government during the present war. * * * | 
am satisfied that more stringent provisions are required for 

the purpose of punishing and preventing these frauds; and 

with a view to apply a more speedy and v igorous remedy in 
cases of this kind, the present bill has been prepared (33 
Congressional Globe, pt. 2, p. 952) 


The title of the act itself connotes to a degree its purpose: ‘An 
act to prevent and punish frauds upon the Government of the United 
States.”’ 

There is an absence of any legislative explanation of the exact origin 
of section 434. The Cengressional Globe reveals only that it was 
aaa ed as an amendment to the bill by its author, as nator Howard 

33 Congressional Globe, pt. 2, p. 954), and was passed by the Senate 
without a specific comment on it. In the opinion of the staff of this 
subcommittee, the section is an enactment of a long-standing rule of 
equity which prohibits one from serving two masters. The earliest 
expression of this principle which our research has been able to find 
is in Matthew, chapter 6, verse 24 (King James version). It is there 
stated: 

No man can serve two masters: for either he will hate the 
one, and love the other, or else he will hold to the one and 
despise the other. 


As the Indiana Supreme Court observed in 1881 in commenting on 
the origin of a statute of similar nature in that State: 


Section 52 is only a reenactment of the well-established 
rule that an agent, in reference to the subject of the agency, 
must not put himself in a position which is adverse to that of 
his principal (City of Fort Wayne v. Rosenthal, 75 Ind. 156, 
161). 


Thus it appears that section 434 is a codification of a common law, 
rather than an equity rule, to which the Congress has added a penal 
provision. 

In 1873 the statutes of the United States were revised. Indicative 
of what the Congress then understood the purpose of the law to be is 
the fact that they made it part of title XIX, which dealt with ‘Provi- 


9? 


sions applicable to several classes of officers The marginal note to 
the then section 1783 read: ‘‘Persons interested not to act as agents 
of the Government.” It is also significant that the other provisions 
of title XIX dealt with the same problems of fraud, conflict of interest, 
and undue influence. These facts of history evidence that the congres- 
sional understanding of the law in 1837 was also that it forbade any 
dual relations in a Government transaction by a public employed 
person. 

The section has remained unchanged from then to the preseni, with 
a few minor revisions in 1948. This absence of chanze in ner revision 
and codification of the Criminal Code assumes more importance when 
it is noted that one of the aims of that revision was achievement of a— 
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clear and uniform style. * * * Verbose phrases were 
pruned, ambiguous terms rewritten, and archaic expressions 
eliminated (H. Rept. 304, 80th Cong., Ist sess.). 


Accordingly, the Congress in 1948 must have felt that the language 
of section 434 is a clear and unambizuous denunciation of agents of 
the Government serving two masters or else it would have been 
changed in some manner or fashion or more effectively achieve that 
end. 
As the Supreme Court said in Hawaii v. Mankichi (190 U. S. 
197, 212), “The intention of the lawmakers is the law.” 
(2) DOES THIS VIOLATION OF SECTION 434 OF THE CRIMINAL CODE BY 
ADOLPHE H. WENZELL INVALIDATE THE DIXON-YATES CONTRACT? 


On the basis of a thorough examination of the relevant facts and of 
the applicable legal authorities, the staff of this subcommittee is of the 
view that an affirmative answer must be given to the first of the two 
legal questions involved in the issue of the validity of the Dixon- 
Yates contract. That is, it opines that Adolphe H. Wenzell did 
violate section 434 of the Criminal Code. Accordingly, this neces- 
siiates a consideration of the second legal question: Does this violation 
present grounds for invalidating the contract? 

To resolve this issue three legal inquiries seem pertinent: 

(1) Does the law provide that a violation of a statute nullifies 
a contract? 
(2) If so, does a violation of section 434 provide such a basis? 
(3) If so, are there any special facts in the present case to 
avoid such a decision? 
(1) Does the law provide that a violation of a statute nullifies a contract? 

Perhaps no better statement of the law in regard to the nullification 
of a contract due to a violation of a statute can be found than that in 
12 American Jurisprudence, Contracts, section 158: 


[t is a general rule that an agreement which violates a pro- 
vision of * * * a constitutional statute or which cannot be 
performed without a violation of such a provision is illegal 
and void. 


Section 161 of 12 American Jurisprudence pertains to the instant case: 

* * * an agreement made in direct violation of a statute 
providing a penalty for the violation thereof is illegal though 
the contract is not in express terms prohibited or pronounced 
void, 


The Supreme Court of the United States has enunciated this doctrine 
in many cases. Thus, for example, in Prosser v. Finn (208 U.S. 67 
(1908)), on the basis of the above rule of law the Court declared 
invalid a patent for land claimed by the defendant. The statute in 
the case (Rev. Stat. sec. 452) prohibited any officer, or clerk, or 
employee of the General Land Office from becoming “directly or in- 
directly interested”’ in the purchase of any of the public lands. It 
then provided that violators of this section “shall be removed from 
office.”’ 

The defendant, however, was a special timber agent. After being 
advised by the Commissioner of Public Lands that the statute did 
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not apply to him, he entered a claim for land at the local office. This 
was in 1882. For the next 5 years, in good faith, he complied with 
the Timber Culture Act in all respects. In 1889, though, his claim 
was challenged on the basis of noncompliance with the Culture Act 
Later an amended complaint alleged a violation of the above statute 
and prayed for a cancellation of the defendant’s entry 

The defendant argued a good faith filing, as well as the great labor 
and expense he had undergone in complying with the other act. Also, 
he maintained that he had long since ceased to be a special agent of the 
General Land Office. He further contended that the law forbidding 
officer and employee interest did not apply to him, as he was neither, 
and that even if it did extend to him, he was only subject to removal 
as the law provided. 

Justice Harlan, speaking for the Court, rejected these contentions 
of the defendant. He held that it was “‘too clear to admit of serious 
doubt” that a special agent was an employee under the act and thus, 


Being an employee in the General Land Office, it is not for 
the Court, in defiance of the explicit words of the statute to 
exempt them from its prohibitions (p. 74). 

and he continued: 


In the eye of the law his case is not advanced by ve e fact 
that he acted in conformity with the opinion of the Com- 
missioner * * * (p,. 74). 


He further stated: 
When the object of the act is considered it will be seen 


that it applied with special force to such parties as the 
defendant in the cause at issue. As a special agent of the 
Commissioner of the General Land Office, he was in a 
position peculiarly adapted to secure such knowledge, the 
use of which it was the intention of the act to prevent (p. 73 


Accordingly, Justice Harlan sustained the lower court’s cancellation 
of the defendant’s patent. 

That case is quite analogous to the Dixon-Yates situation. In 
both instances, there is an agent who has a statutorily prohibited 
interest and a contract made during that dual period. The statutes 
involved are similar—both designed to prevent a conflict of interest. 
And more significant yet, there is no element of fraud or bad faith 
in either. However, in the Prosser case the Supreme Court declared 
the contract invalid due to the violation of the statute. 

This principle of law is well supported in the decisions of the State 
courts too. One of the most recent State court opinions is that of 
Lennozr & Matthews & Associates v. Rozzelle (104 N. i. 2d 409 (1952 
The Supreme Court of Indiana there elieat 

Applying the principles of law announced in this opinion 
and in the cases and texts above cited, we cone lud de that im- 
plied contract in this case contravenes a posiiive siatute, 
therefore it is against the public policy of this State and i 
void and the decision of the trial court is contrary to law 
(p. 412). 


§ See also Miller v. Ammon (145 U.S. 421 (1892)) and cases cited therein. 
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Influential in the court’s reasoning were the following facts: Plaintiff 
was an employee of the State public works division; during the period 
of this employment he agreed with the defendant to furnish him with 
daily reports on the activities of the division; the defendant was an 
architect for the State in connection with the construction of a State 
building; and a State statute prohibited State employees from having 
interests in State contracts. Indicative of the stress placed on them 
is this language of the court: 


While the court below recognized the implied contract as 
legal, we cannot close our eyes to the facts as disclosed by the 
record before us, in view of the public policy of this State 

(p. 411). 


This case, too, closely parallels that of the instant case. 

In Nichols v. Lyle (8 Idaho 589 (1902)) a contract was also declared 
invalid because a statute was violated which prohibited a public 
employee from having a “direct or indirect interest” in any govern- 
ment contract. Spee “ific ‘ally, a contract hiring the wife of a school 
board trustee was nullified as being against a law, which said: 


No trustee shall be pecuniarily interested in any contract 
made by the boara of trustees of which he isa member * * * 


Although it could be argued that, since section 434 provides a 
penalty, that is to be the only remedy for a violation, the law is 
quite settled, as the cases above illustrate, that it does not bar can- 
cellation. The law is well summarized in 12 American Jurisprudence 
Contracts, section 163, where it states: 


In order to determine whether the imposition of a penalty 
was intended by the legislature to render illegal agreements 
which conflict with the provisions of the statute, the purpose 
of the statute has been generally adopted as a test * * * 

It appears that all the courts agree that where a statute 
was enacted to protect the public against fraud or imposi- 
tion * * * an agreement in violation thereof is ordinarily 
void. 


(2) Does a violation of section 484 provide a basis for invalidating the 
contract? . 

There is nothing exceptional about section 434 of the Criminal 
Code to exclude it from the general principles of statutory violations 
constituting a basis for cancellation as set forth above. As evidenced 
in the foregoing opinions, there have been several cases both in State 
and Federal courts in which conflict of interests statutes have been 
the basis for invalidation. 

The two foremost cases of the United States Supreme Court involv- 
ing the question of voiding a contract due to a violation of section 434 
are the United States v. Muschany and United States v. Chemical 
Foundation, Inc. Both have been discussed previously. The Court 
in both cases left no doubt but what it would invalidate a contract on 
the basis of a section 434 violation if given the proper case. (The 
latter point, i. e. of this being the proper case, is discussed in pt. I of 
this aidinibendiain) In fact, the whole assumption of the Court in 
both instances is that nullification is the remedy if they find a viola- 
tion. If that were not so, the issues which the court decided in those 
would have been moot. 
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In accord with these decisions of the Supreme Court are two previ 
ously alluded to circuit court cases, namely, Atkinson v. New Britain 
Machinery Co. (see this memorandum, p. 124) and Johnston v. Sund- 
strand Machine Tool Co. (this Memorandum, p. 126). Here again is 
evidenced that judicial assumption that if a violation of section 434 
is proven, invalidation will follow. 

A definite expression by a Federal court of this fundamental concept 
is contained in Case v. Helwig, 65 F. 2d 186 (D. C. C. C. A. 1933) 
where it is held: 


The supplemental agreement between Case and Helwig 
and the agreement between the Helwig Bros. violated the 
public policy of the Unated State 8 as er pre ssed in Sé ction 109 of 
the Criminal Code, and therefore are void (pp. 188-189). 
[Italics supplied.] 


The Comptroller General of the United States has specificially 
ruled that a violation of section 434 will, per se, void a contract. 
In 13 Opinions Comptroller General 281 (1934), he denied payment 
to an employee who contracted with himself to furnish typewriters. 
He held that such contracts are invalid. 


irrespective of the bona fides with which the employee’s 
determination may be exercised, and cannot be sanctioned by 
this office (p. 282). [Italics supplied.] 


This is in accord with a previous ruling in 5 Opinions Comptroller 
General 93. There a doctor had contracted with the Government as 
a United States employee and as the owner of a hospital. He de- 
clared the contract void, as section 434— 


is intended to prohibit employees of the United States 
from acting for both the Government and the contractor in 
contracting with the Government. 


In view of these legal authorities, there is little question but what a 
violation of section 434 of the Criminal Code made in the negotiation 
of a contract voids that agreement. 


(3) Are there any special facts in the present case to avoid a decision of 
invalidity? 

The law does not recognize an exception to this general rule. Con- 
sequently, if the Dixon-Yates contract fits its specifications, it is 
invalid. The facts are relevant only in showing that the case does 
not come within the purview of the law. As the foregoing discussion 
of the law and of the facts demonstrates, it is the view of the staff 
of this subcommittee that the instant case is covered by these rules 
of invalidity. 

The fact that Adolphe H. Wenzell acted in good faith, or that no 
real injury to the Government has been proven, or that no actual 
fraud was perpetrated are immaterial. The law is well settled on 
this point as a succinct statement of it is contained in 48 American 
Law Reports, 917 (1927): 


The fact that no actual fraud has been practiced, no dam- 
age has resulted, and no bad faith has been exercised in a 
transaction in which the agent has acted in a dual capacity, 
do not make the contract valid, in the absence of knowledge 
on the part of the principal in all the material facts. 
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The reason for this rule is that the payment by one of the 
parties to a contract of a commission to the agent for the 
other party is of itself a fraud upon the latter, regardless of 
guilty intent or fraudulent purpose. 


This statement of the law was affirmed in the City of Miami v 
Benson (63 So. 2d 916 (1953)). In that case, the Florida Supreme 
Court held invalid a contract between the First Boston Corp. and 
the city of Miami, in which the former was to act as agent in a sale 
of the city bonds, while the latter was to pay First Boston a fee. 
The court stated: 

We may eliminate at the outset any question of bad faith, 
fraud or corruption. There is nothing in this record of fraud, 
bad faith, or corruption on the part of the city officials or on 
the part of the First Boston Corp. 

However, the court concluded: 

A contract which would bind the city to sell its bonds to 
its agent, advisor or employee is contrary to public policy 

nd the proposals by the agent, advisor and employee to buy 
such bonds and the acceptance thereof by the city commis- 
sioner and the agreement to deliver the said bonds and 
consummate the sale were all contrary to public policy and, 
therefore, void. 

It is difficult for any man to serve two masters * * *. That 
is a fundamental doctrine which the experience of many gen- 
erations of men has woven into the fabric of their munic ‘ipal 
law. [Italic ours.] 

The contract was, therefore, held void. 

Not only does the above case involve one of the parties in this 
situation, but also its facts are very similar to the ones in issue here. 
There, as here, First Boston Corp. was serving two masters. There, 
as here, its reward was to be a fee for financing; faith was evidenced: 
and there, as here, they were advising a government on the cost of 
financing. 

A similar holding is found in Grand Island Gas Co. v. West (28 
Neb., 852 (1890)). The facts were that the defendant had contracted 
with the city of Grand Island to furnish it electric lights. At the time 
the contract was made, however, a stockholder and officer of the 
defendant company was a member of the city council. The court 
had no difficulty in invalidating the agreement. It stated: 

The application of the rule may in some instances appear 
to bear hard upon individuals who had committed no moral 
wrong; but it is essential to the keeping of all parties filling a 
fiduciary character to their duty to preserve the rule in its 
integrity, and to apply it to every case which justly falls 
within its principle (p. 856). 

The court rejected the argument that ratification by the council 
avoided the resultant invalidity due to the violation of a conflict of 
interest statute. It held: 

It is claimed that because the other member of the city 
council at the time of the letting of the contract knew that 
Wasmer was a stockholder of the corporation, this contract is 
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valid. This is certainly untenable. The right of the city or 
a taxpayer to avoid the contract is not affected by the fact 
that no wrong was practiced upon the city (p. 861). 


This last holding is important when applied to the Dixon-Yates 
matter. As there, certain members of the Government were aware 
of Mr. Wenzell’s duality when the definitive contract of November 17, 
1954, was signed. However, the court held this to be irrelevant. 

This latter point of ratification not avoiding invalidity has been 
similarly held in the Federal courts. Thus, for example, in LU’. S. v. 
Grace Evangelical Church (132 F. 2d 460 (7th C. C. A.)), Judge Evans 
of the seventh circuit stated: 


Equally clear is the proposition that land purchase con- 
tracts which are against public policy may not be enforced 
against the United States, regardless of any attempted ratifi- 
cation by any public official. Good faith by the ratifying 
official is inconsequential. 


Factually, it is questionable whether all the Government officials 
involved knew of Mr. Wenzell’s conduct. Clearly, the Joint Com- 
mittee on Atomic Energy did not; Adams, of the Federal Power 
Commission, did not know Mr. Wenzell’s First Boston background; 
Mr. Hughes, Director of the Bureau of the Budget, did not know in 
June of 1955 that First Boston was to be the financial agent for the 
Mississippi Valley Generating Co.; and Chairman Strauss, of the 
Atomic Energy Commission, did not know Mr. Wenzell was a Govern- 
ment consultant. 


Thus, it appears that there are no special facts present in the Dixon- 
Yates transaction which obviate the application of the aforementioned 
rules of law. 


CONCLUSION 


The staff of this subcommittee is of the opinion that the Dixon- 
Yates contract is void, since in the making of the contract, section 434 
of the Criminal Code was violated. No special circumstances have 
been brought out in the hearings which would lead to a different con- 
clusion. It is submitted, therefore, that no payment of moneys of 
the United States of America should be made to the Mississippi 
Valley Generating Co. in settlement of its ‘claim’ against the Govern- 
ment, until a court of law has been able to pass on this question of 


invalidity. 


AppENpDIx IIT] 
ANALYSIS OF IMPORTANT DocUMENTS 


An analysis of the 30 items of evidence delivered to the subcom- 
mittee by the Bureau of the Budget on December 5, 1955, and listed 
in volume 2 of the hearings at pages 1295-1297 is set forth below. 

It will be recalled that Wenzell’s presence and activity at Budget 
and AEC was discovered from a March 3, 1954, memorandum of 
T. G. Seal of Ebasco (exhibit 95). In his speech of February 18, 
1955, before the Senate, Senator Lister Hill charged on the basis of 
the Seal memorandum that Seal and Wenzell were there on March 2 
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“to brief the Bureau of the Budget officials in anticipation of their 
meeting with TVA officials the following day.” The Senator urged 
that “all available records and data’’ be investigated. (See p. 12 our 
hearings.) At the first hearing this subcommittee, following up the 
suggestion of Senator Hill, asked Hughes for permission to examine 
all pertinent Dixon-Yates papers at Budget. 

When the staff called at the Budget Bureau on June 28, 1955, to 
make the inspection, they were given a letter of refusal to Senator 
Kefauver. Except for Wenzell’s TVA report that Senator Butler 
personally obtained from the White House, none of the papers re- 
quested from Hughes at the first hearing were produced until the 
hearing of December 5, 1955, when Hughes produced some 30 different 
items. Had these documents been produced when requested in June, 
Senator Hill’s charges would then and there have been confirmed. 
Not only this but the subcommittee would have been in a better posi- 
tion to examine Hughes. For the reason space must be used in this 
report to analyze these documents. In a way not hitherto known they 
establish the significant role that Adolphe Wenzell played in the 
negotiation of the Dixon-Yates contract. 

The most critical period of all was the time between the first 
Dixon-Yates proposal of February 25, 1954, which was rejected and 
the second of April 10, 1954, that was accepted. The documents 
produced in a bundle on December 5, 1954, relate in large part to 
what Wenzell did during this period. It will be remembered that 
TVA had wanted to build a steam plant at Fulton, Tenn., and that 
Wenzell was fully familiar with the costs that TVA had incurred to 
build this plant from his 1953 study. The problem that the Budget 
Bureau had with the February 25 proposal of Dixon-Yates was to 
justify if the could its cost estimate in comparison with what the 
Fulton plant had cost, because the Dixon-Yates plant at West 
Memphis, Ark., was to replace TVA’s proposed one at Fulton. 


Item 1] 


This is a carbon of the letter from Sam T. Adams of the Bureau of 
the Budget appointing Wenzell to his job on May 20, 1953. 


Irem 2 


This is the required personnel form executed by Sam T. Adams in 
connection with Wenzell’s employment. 


Irem 3 


Although Director of the Budget Hughes, and even President 
Eisenhower, asserted that Wenzell had nothing to do with the Dixon- 
Yates policy, item 3 lists over 20 items, including maps, accounting 
statements, et al., all pertaining to TVA, that E. J. Donnelly of the 
Budget Bureau delivered to Wenzell. Apparently he was given 
every scrap of information to study that the Bureau of the Budget 
files possess, with respect to the TVA power installations. These 20 
items are as follows: 

“1. Tennessee Valley Authority Act. 

“2. Two maps showing the Tennessee Valley watershed and 
‘Tennessee Valley Authority power area. 


t9 


3. Copies of annual reports 1948-52, inclusive. 
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“4. Organizational list of personnel. 

“5. Summary of personal services proposed for fiscal year 1954. 

“6, Photeeraphed list of all employees by organizations, salaries, 
etc., as of January 4, 1953. 

“7. Audit reports by the GAO, fiscal years 1945 through 1952. 

"a inahsial statements 1948 through 1952. 

“9. Budget-Treasury forms 30, 31, and 32 for June 30, 1952, 
September 30, 1952, December 31, 1952, and March 31, 1953. 

“10. Blue-covered financial statement, volume 2—B, June 30, 1952. 

“11. Blue-covered financial statements, volumes 1 and 2, August 
1952 through March 1953. (April 1953 will be sent next week.) 

“12. Annual report of distributors of Tennessee Valley Authority 
power, 1949, 1951, 1952 (1948 and 1950 copies will be here next week). 

“13. Data on electrical power activities of the TVA presented to 
the Bureau of the Budget on April 10 at our request. (This is com- 
posed of 14 exhibits and a depreciation manual.) 

“14. White line photostat of tax equivalents paid under section 13, 
Tennessee Valley Authority Act, as amended. 

“15. Teletype to John Clark from E. J. Donnelly dated May 11, in 
reference to Federal excise taxes, etc. 

“16. Letter and table from Kampmeier to Schwartz, dated April 7, 
1953, in reference to revenues, expenses, and earnings of TVA fiscal 
years 1943 through fiscal year 1952. 

“17, Public works construction program, exhibits 85A, 85B, and 
85C, showing expenditures to June 30, 1952, and proposed by the 
agencies through fiscal year 1959. 

“18. Sample of preliminary report on a steam plant (dated October 
1952 on Fulton site). 

“19, Annual report on management improvement, fiscal year 1952, 
dated September 1952. 

‘20. Copies of contract between the Atomic Energy Commission 
and the Tennessee Valley Authority (to be furnished shortly).” 


Irem 4 


This is a carbon copy of item 3 except that carbon in handwriting in 
ink lists some 8 extra items given Wenzell by Donnelly, making in all 
28 items. These eight are: 

“21. TVA handbook May 26, 1953. 

22. Also got 1941 annual report from library and gave it and 
1940-42-43-44-45 to above May 27, 1953. 

“23. April 30, 1952, five-st. volume 1—blue cover. 

‘24. Power tables—up to date as of May 1, 1953. 

“25. On June 15, 1953, sent Mr. Wenzell the May 12 attachment 
to TVA index to news of June 11, 1953, on taxation, etc. 

“96. On June 17, 1953, gave Mr. Wenzell the agreement between 
TVA: et al—Co. of Am. (called the Fontanas agreement—dated 
August 14, 1941—TVA copy). 

“27. On June 18, 1953, gave Mr. Wenzell glossary of imp. power 
and rate terms, etc.—1949. 

‘28. On June 22, 1953, sent Mr. Wenzell copy of 1953 agreements 
with Aloca—also 5 years of names, amounts, etc., from whom TVA 
purchases from or interchanges power with.”’ 
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Irem 5 


This is of great significance. It gives Wenzell, under date of August 
27, 1953, information as to the cost of the powerplant of the Atomic 
Energy Commission at Oak Ridge and raises the question whether 
consideration was at that early date being given to having AEC buy 
more power from private utilities. It reads: 


AEC powerplant at Oak Ridge. Cost of plant, transmission lines, 
and main switch house $41, 657, 906 
Capacity (megawatts 260—265 
Final construction completion date _ July 1, 1945 
Some generators went on the line before this 
Variable, 60 cycle 4 megawatts _ _ 185 
Variable, 120 evcle + do 7 
Constant, 60 cycle 3 Ge... 70 
Total — 1 262 


! An average week. 


Irem 6 


This gives information asked by the subcommittee on June 27, 1955, 
with respect to stenographers who worked for Wenzell at the Budget 
Bureau. Apparently Mrs. Viva H. Marques acted as his stenog- 
rapher during September 1953 to type his report. 


ITEM 7 


This is a letter Wenzell sent to Hughes on September 24, 1953, con- 
cerning the allocation by TVA of its capital costs and operating ex- 
penses and the use in his report of TVA earnings for the 12 months 
ending April 30, 1953. 

ITEM 8 


This is a carbon of the letter of praise for his report that Dodge, 
then Budget Director, sent October 19, 1953, to Wenzell. It stated 
“two important individuals” examined it and their “reaction” equals 
Dodge’s. The two were President Eisenhower and former President 
Hoover, Dodge testified. In his testimony Dodge makes light of his 
letter. 

Item 9 


rm 


This is a letter dated January 22, 1954, by Donnelly, sending to 
Wenzell at First Boston in New York, certain TVA data he requested. 
His weekly activity report for January 18-22 records he met with 
Wenzell January 18 and he received a long-distance call from him on 
January 20 requesting TVA material. (See item 22.) Donnelly’s 
letter reads: 

“Although the budget was released yesterday noon, the small 
portions for each agency have not been received from the Government 
Printing Office to date. As soon as I receive the section with the 
TVA I will forward it to you. Enclosed are other TVA data 
requested.”’ 

“Enclosures: 

“1. Distributors report 1953. 

“2. Fin. Stats. 1953. 

“3. Pg. 45-49 of volume II of TVA financial statisties—Decem- 
ber 31, 1953. 

“4. Pilcher’s power table.”’ 
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Irems 10 aNnp ll 


In the Bureau of the Budget is a department called the Resources 
and Civil Works Division. It was asked by Hughes and McCandless, 
his Deputy Director, to study the Dixon-Yates proposal of February 
25, 1954. Just as Senator Lister Hill charged on the floor of the 
Senate, the staff memorandum with respect to the first proposal of 
Dixon-Yates was revised by Wenzell of First Boston and Seal of 
Ebasco. This is evident from a handwritten memo dated March 2, 
(item 14, infra) of James F. Grahl, a career employee of Budget, 
which quotes Seal’s suggestions and states cat wrorically,, “Wenzell 
advised McCandless on how staff memo ought to be revised.”’ 

It is also evident from items 10 and 11, which are two prior drafts 
of the March 2, 1954, staff memorandum giving the views o the 
Bureau of the Budget as to the first proposal. On each o 
drafts there are changes suggested in pencil. These are d 
designed to present the Dixon-Yates offer in a more favorable light 
In the first draft (item 10, on p. 3), the paragraph that states TV A’s 
cost estimate at Fulton, Tenn., for a 500,000 kilowatt plant was at 
$180 per kilowatt and would be reduced as increments of 500,000 
kilowatts were added later, was marked for change and never got 
into the final draft (item 12). In item 11 there was a statement in 
the conclusion that “the Rees is consistent with the admuinistra- 
tion’s policy to turn over to private interests the resp msibility for 
such developments.” This. was penciled out of that draft and did 
not come into the final memo. 

Items 10 and 11 without their pencil marks read: 
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“Proposal of Middle South Utilities, Inc., and the Southern Co., 
dated February 25, 1954, to furnish power to AEC 

“In accordance with your request, we have analyzed the subject 
proposal and discussed it orally on February 26, 1954, with the 
following utility representatives: 

“The proposal may be summarized as follows 

“(1) A new corporation would be formed to finance and construct 
new facilities to provide 600,060-kilowatt capabilitv near the Shelby 
County, Tenn., line bordering the States of Arkansas and Mississippi 
The power would be delivered to AEC or for its account under a 
25-vear contract with AEC through interconnections with TVA 
The full commitment could be delivered approximately 36 months 
after execution of a contract. The proposal contemplates that, 
instead of transmitting this power to Paducah installation of AEC in 
order to release an equivalent amount of TVA’s commitments to 
AEC as contemplated in the budget message, the same purpose 
would be accomp lished by utilizing the new power in west Tennessee 
in general and the Memphis area in particular, and continuing to 
supply the AEC at Paducah from the Shawnee plant of TVA. 

“*(2) On the basis of $200 per kilowatt, which is the estimated unit 
cost used by TVA for the proposed Fulton plant on a nameplate basis 
exchange of transmission, the capital investment required is estimated 
at $120 million of which approximately $108.4 million would be for 
the plant and appurtenances including interest during construction, 
$7 million for transmission lines, and $4.6 million for working capital. 
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Under the contract, AEC would pay annually to the new corporation 
a capacity charge, exclusive of tax components, of $9,626,000. This 
payment would not be subject to escalation. We have been advised 
that this amount is comprised of the following items: 


a) Debt service ($114 million, 30-year, 3'4-percent sinking fund 
bonds; level debt service, 5.437 percent per year) _..... $6, 198, 000 


(b) Equity ($6 million at 9 percent) : as aes 540, 000 
(c) Payment to assure availability of reserve capacity (transmis- 

sion lines) 5D rhe ils at teat Dtthed a de 954, 000 

d) Payment for repl: RR oobi? Se ae ee 288, 000 
(e) Expenses for operation and maintenance, insurance, administra- 

tion __- Siete a etal tian dita sdk hi a, EE ni. is ee 1, 646, 000 

Total__ suet. LU0S4 Ahab ge ed 9, 626, 000 


(3) Under the proposal AK( ’ would reimburse re new corporation 
™ all taxes. This is presently estimated in the proposal at $2,720,000 
annually of which $897,000 is Federal income tax and $1,8 23,000 is 
State and local income and ad valorem taxes. 

(4) Under the proposal, AEC would pay an energy charge com- 
parable to that stipulated in the AEC-TVA contract for Paducah 
service. (This charge is 2 mills per kilowatt-hour escalated upward 
or downward based on changes in labor and coal costs.) 

““(5) The proposal provides that other terms and conditions of the 
contract shall be similar to those contained in the AEC-TVA contract. 
Significant of these are the cancellation clause and the prohibition 
against resale of power by AEC. 

Under the proposed contract, AEC would be required to make 
appropriate arrangements with TVA for receipt by TVA and delivery 
to AEC in kind of the power and energy to be supplied. 

In the limited time available, we have analyzed the proposal insofar 
as prac ‘ticable on the basis of present power supply arrangements to 
AEC at Paducah. Such information as is readily av ailable to us does 
not permit direct comparison between the proposed Fulton steam 
plant of TVA and the proposal of the new corporation. For example: 

“(a) The proposal provides for 600,000 kilowatts near Memphis. 
TVA proposes 500,000 kilowatts initially in the same area, with incre- 
ments of 500,000 kilowatts to be added later. TVA has never fur- 
nished us an estimate of cost for an initial installation of 600,000 
kilowatts in this area. While TVA estimates a cost of $180 per kilo- 
watt of capability, exclusive of transmission, for a 500,000-kilowatt 
installation, the unit cost per kiowatt would be reduced as increments 
are added. 

‘“‘(b) Transmission and working capital requirements and interest 
during construction in the proposal are on a different basis than that 
used in TVA cost estimates. 

‘‘(c) The proposal includes interest rates and repayment periods, 
as well as provision for replacements, different from those used in 
TVA cost estimates. 

“While we have not been able to make a direct comparison on 
which we can base a firm recommendation on the merits of the pro- 
posal, we have given consideration to the pertinent factors listed 
below in arriving at our conclusions in the matter. 

“The proposal can be reduced to total annual costs and average 
unit costs at the load factors under the service conditions which may 
be expected. AEC load at Paducah is at 98-percent load factor. The 
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average load factor in the Memphis area is 68 percent. If direct 
service were to be made at Paducah under the proposal, the annual 
cost, excluding taxes, would be $19.9 million or 3.8 mills per kilowatt- 
hour at 98-percent load factor. This latter figure compares with an 
estimated cost for service to AEC at Paducah by TVA in 1955 of 
3.82 mills per kilowatt-hour. Similarly, the annual cost of the pro- 
posal, including taxes, to Paducah at 98-percent load factor would 
be $22.6 million or 4.4 mills per kilowatt-hour. This compares with 
an estimated cost including taxes for service to AEC at Paducah b 
EEI in 1955 of 4.23 mills per kilowatt-hour. 

“Anticipated cost increases resulting from construction in a later 
period by the new corporation might account in part for difference 
indicated above. The remaining part of the difference may, in our 
opinion, be traceable to the fact that it appears that the new cor- 
poration has included more favorable contingencies to reduce the risk 
factor. 

“At the Memphis load factor of 68 percent, the annual cost exclud- 
ing taxes would be $16.8 million, or 4.69 mills per kilowatt-hour. 
We assume that new corporation would expect to receive payment on 
this basis from AEC for power for the account of AEC at Memphis. 
However, AEC would require additional energy in order to meet its 
98 percent load factor requirements at Paducah. This probably 
would necessitate consummation of a new contract with TVA for 
this additional energy. We cannot evaluate the implications of this 
feature. 

“With respect to the proposal that AEC assume the total annual 
tax burden of the new corporation, it would appear to require policy 
decision as to whether a Federal agency such as AEC should pay 
State and local taxes or secure exemption from such taxes by obtaining 
power from another Federal agency such as TVA which has such 
exemption. The payment of the new corporation’s Federal income 
tax by AEC would, of course, have no net effect on Treasury. 

“We conclude that the subject proposal has sufficient merit to 
warrant further detailed consideration by the Federal Government 
and particularly by AEC and TVA. Furthermore, the proposal, if 
found to be in the best interests of the United States, would meet 
some of the stated objectives of the President’s 1955 budget message, 


“Trem 11 


““PROPOSAL OF THE MIDDLE SOUTHERN UTILITIES, INC., AND THE 
SOUTHERN CO., DATED FEBRUARY 25, 1954, TO FURNISH POWER 
TO AEC 


“General 

‘““We have attempted to review the subject proposal from the stand- 
point of the Federal Government and particularly with respect to its 
effect on AEC and TVA. In the course of this review we have con- 
ferred with representatives of the group making the proposal and 
have had the benefit of discussing it at considerable length with 
Mr. Wenzell and briefly with Mr. Cook of the AEC. We have found 
that adequate information is not available to make a refined com- 
parative cost analvsis and that active participation by TVA would 
be required to come up with such an analysis. 
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“We have reduced the subject proposal to total annual cost and 
average cost per kilowatt-hour at the AEC required load factor of 
98 percent. If AEC at Paducah were to be furnished direct service 
the annual cost, excluding taxes, would be $19.9 million, or 3.95 mills 
per kilowatt-hour. This unit cost compares with 3.67 mills per 
kilowatt-hour for service by TVA to AEC at Paducah. These unit 
costs per kilowatt-hour would indicate that the annual cost to AEC 
under the proposal would be increased ‘about $1.4 million. This 
increase presumably is caused by the relatively high unit cost per 
kilowatt included in the proposal. In addition AEC would be re- 
quired to reimburse the new corporation for taxes estimated at 
$2,720,000 annually of which $897,000 is Federal income taxes and 
$1,823,000 is State income and ad valorem taxes, 

“Advantages to the Federal Government 

“The proposal would provide additional interim power to AEC at 
Paducah if needed and a possible step-up in operations at that plant. 

“The necessity for a Federal investment of $100 million for power 
facilities would be eliminated. 

“The cancellation clause contained in the proposal would provide 
for facilities whereas if the plant were built by TVA the Government 
would have a first investment. 

“TVA undoubtedly will contend that the Treasury is losing revenue 
because of the fact that a power investment is earning about 4 percent 
whereas the cost of long-term money to finance the power investment 
is slightly less than 3 percent. 

“TVA also may raise the question of operating difficulties because 
of the difference in load factors at Paducah and Memphis of 98 and 
68 percent respectively. We believe that these difficulties can be 
readily resolved through a tripartite agreement between the parties 
conce!l ned. 

“The proposal will involve additional transmission costs to TVA 
in order to connect with the power from the new plant. These trans- 
mission costs should not exceed $3 million which would be consider- 
ably less than the cost involved in direct additional transmission facili- 
ties between Shawnee and Memphis, 

“TVA may content that the quoted unit price of $200 per kilowatt 
is too high. On the basis of 500,000 kilowatts at the Fulton plant, 
TVA estimated a cost of $90 million. However, if transmission re- 
quirements, working capital, and interest during construction are 
added to this figure the total cost would be about $100 million, or $200 
per kilowatt. It is presumed that both the proposal and the TVA 
estimate includes certain amount for future expansion. We believe 
that the proposal of $200 per kilowatt may contain an unduly high 
amount for contingencies and that direct negotiations at figures 
should either be justified to the satisfaction of AEC or consideration 
given to requesting a downward escalation clause. However, this is 
a firm offer and any increases in construction costs would be financed 
by the company rather than by the Government. 

“We believe that the recommendation raised on page 1 of the pro- 
posal that the cost would increase from $145 to $200 per kilowatt is 
not valid. In our judgment the increase is caused to a greater extent 
due to a smaller initial installation at Fulton and at Shawnee than to 
increased construction costs: 
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“Conclusion 
“We believe that the rates involved are sufficiently close th: 
tiations should be entered into by the parties concerned. Further- 
more the proposal is consistent with the administration’s policy to 
turn over to private interests the responsibility for such developments 
This, of course, recognizes that costs will be higher due to differences 
in the cost of money.”’ 
Irem 12 


[tem 12 is the final form of the memorandum from the Resources 
and Civil Works Division to Rowland R. Hughes. In its opening 
paragraph it states that “In the course of this review we have con- 
ferred with representatives of the group making the proposal and have 
had the benefit of discussing it at considerable length with Mr. Wenzell 
and briefly with Mr. Cook of the AEC. It reads: 

‘“* “Proposal of the Middle Southern Utilities, Inc., and the Southern 

o., dated February 25, 1954, to furnish power to AEC 


“General 


“We have attempted to review the subject proposal from the 
standpoint of the Federal Government and particularly with respect 
to its effect on AEC and TVA. In the course of this review we have 
conferred with representatives of the group making the proposal and 
have had the benefit of discussing it at considerable length with Mr. 
Wenzell and briefly with Mr. Cook of the AEC. We have found 
that adequate information is not available to make a refined com- 
parative cost analysis and that active participation by TVA would 


be required to come up with such an analysis. 


“Findings 

“1. We have reduced the subject proposal to total annual cost and 
average cost per kilowatt-hour at the AEC required load factor of 98 
percent. If AEC at Paducah were to be furnished direct service the 
annual cost, excluding taxes, would be $20.3 million, or 3.95 mills per 
kilowatt-hour. This compares with $18.9 million or 3.67 mills per 
kilowatt-hour for service by TVA to AEC at Paducah. These costs 
would indicate that exclusive of taxes the annual cost to AEC under 
the proposal would be increased about $1.4 million. This increase 
presumi ably is caused by the relatively higher unit cost per kilowatt 
of the new facilities included in the proposal as £08 ska with the 
Shawnee plant at Paducah. In addition AEC would be required to 
reimburse the new corporation for taxes estimated at $2,720,000 an- 
nually, of which $897,000 are Federal income taxes and $1,823,000 
are State income and ad valorem taxes. 

“2. The proposal would provide additional interim power to AEC 
at Paducah if needed to continue extended load operations at that 
plant. This power would be available in about 18 months at the 
price quoted in the proposal, which would be below the prices now 
< for interim power by TVA. 

“3. The necessity for a Federal investment of $100 million for 
power facilities would be eliminated. 

The cancellation clause contained in the proposal would provide 
flexibilitv, whereas if the plant were built by TVA the Government 
would have a fixed investment. 
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“5 TVA undoubtedly will contend thet the Treasury would lose 
revenue because of the fact that the power investment is earning about 
4 percent whereas the cost of long-term money to finance the power 
investment is slightly less than 3 percent. 

“6. TVA also may raise the question of operating difficulties because 
ot the difference in load-factor requirements at Paducah and Memphis 
of 98 and 68 percent, respectively. We believe that these difficulties 
can be readily resolved through a tripartite agreement between the 
parties concerned without involving TVA in additional operating 
expenses beyond those that would be incurred in the Fulton plant. 
The proposal will involve some additional transmission costs to TVA 
in order to connect with the power from the new plant. 

“7 TVA may contend that the quoted unit price of $200 per 
kilowatt is too high. On the basis of 500,000 kilowatts at the Fulton 
plant, TVA estimated a cost of $90 million. However, if transmission 
requirements, working capital, and interest during construction are 
added to this figure, the total cost would be about $100 million, or 
$200 per kilowatt. It is presumed that both the proposal and the 
TVA estimate include some provision for future expansion. We 
believe that the proposal of $200 per kilowatt may contain an unduly 
high amount for contingencies and that during direct negotiations the 
figure should either be justified to the satisfaction of AEC or con- 
sideration given to requesting a downward escalation clause. It 
should, of course, be recognized that this is a firm offer and that any 
increases in construction costs would have to be financed by the 
corporation rather than by the Government. We believe that the 


statement in the last paragraph on page 1 of the proposal that the 
construction cost would increase from $145 per kilowatt (estimated 
Shawnee cost) to $200 per kilowatt for the new plant is not valid and 
will be challenged by TVA. In our judgment, the increase is caused 
chiefly by the larger installation at Shawnee. 


“Conclusion 
“We believe that the rates involved are sufficiently close that 
negotiations should be entered into by the parties concerned.” 


Item 13 


Item 13 is a carbon of item 12 and attached to it is a memo from 
Seal of Ebasco in duplicate making a favorable case for the February 
25 proposal. Attached to this are longhand notes on three sheets of 
paper. 

These are stated to be “suggestions by Schwartz on Middle 8S. 
Proposal.” After a note ‘‘Conferred with Power Co.’’, there appears 
“Wenzell + Cook.’ Various disadvantages of the proposal were 
noted such as the cancellation clause and in this connection the 
comment is made that “whereas if TVA built it, it would be per- 
manent investment + fixed charges.’’ Another objection is stated 
to be the cost of running transmission lines from the center of the 
river. Three conclusions are reached: (1) That on a cost of $200 per 
kilowatt-hour, continued negotiation “should be considered;’”’ (2) 
administration policy to turn to private company Government busi- 
ness; and, (3) a cost of $200 against $144 (apparently the TVA 
figure) “‘is not valid.”’ 

Seal’s memo reads: 
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“TVA VERSUS PRIVATE POWER 

“T. TVA will continue delivery of 600 megawatts and accompany 
ing energy to AEC at Paducah and AEC will: 

“A. Pay TVA for 600 megawatts of capacity by furnishing to TVA 
(by means of contract with new company) 600 megawatts of capacity 
at State line near Memphis. 

“B. Pay TVA for accompanying ene! ‘gy by 

“(]) substituting energy to TVA from new company at 
Memphis for that amount of energy required by TVA load 
Memphis area, and 

‘‘(2) at the present rate, in the preeens contract for the dif- 
ference in energy furnished to AEC by TVA with 600 megawatt 
of capacity and the amount ae in IB (1) herein. 

“TI. New company will deliver 600 megawatt of capacity to TVA 
at Memphis and no less energy than specified in 1B (1) and AEC will 

“A, Pay new company for 600 megaw: - of capacity. 


a, Energy delivered to TVA in IB ( 


* *“ oe 


e Sr 7 ple 

7 Assume AEC load has a load factor of 95 percent; 

“(b) Memphis area load has a load factor of 65 percent; 

‘“‘(c) Present rate for AEC/TVA energy is 2.0 mills per kilowatt- 

hour; 

““(d) Rate from new company for energy is 2.0 mills per kilowatt- 
hour; 

‘“(e) Capacity rate for TVA to AEC is $1.10 per kilowatt per 
month; 

‘“(f) Capacity rate for new company is $1.34 per kilowatt per 
month, then— 


“AEC bill for 1 kilowatt and 698 kilowatt-hours 


New 
company 


Kilowatt-hours at 95 percent load factor _ _-- 

Rate for energy (mills per kilowatt-hour) - -- 
GN SI, nd candépectuseudessbesiabeds ; 
SE ING beiiaies kein ccenecensucctubboeeas 7 


, SORES 


Average rate (mills). ........--- 





“$16.04 per kilowatt-year for capacity (no taxes) 


TVA charge sis nadie 1. 10X12=13.2—1.45 Shawnee 
Energy charge ipadiasnn cdot ab atiehvigeste dubai tte Oe 


En cedenntieckseccheseemetntl areclpanncinin acne asin Kei ndaesnnctn beteseden 2. 49 
PR liscaddcdncdakvavendennsdas tidepipeaapiaminte=qitnnbinas ~ 6s bbdhnewienivines ae tO 
i ve esblk tidnc tntbhin Gldlbebhndin<budinaippiena~s ----------- 24X12=2,88=$1,728,000" 
The three pages of longhand notes reed: 
“1, Attempt to review from standpoint of Federal Government sug- 
gestion by Schwartz on Middle S. proposal. 
(1) ACC standpoint. 
“(2) TVA. 
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“Oonferred with Power Co. Wenzell and Cook. 

“2. However, don’t have adequate information to make a referred 
cost analysis and can’t be made without TVA participation. 

“3. Basis of cost comparison between TVA at Pad. and new Co. 
and add cost to AEC. (Bring in initial cost of new plant.) 

“4. 18 months from now no advantage because Shawnee fringes in 
last unit in 16 mo.—unless stepup at AEC needs. 

“5. Advantage: Might save cost of money of 100 M—int on same 
at 2% percent (Schwartz pays no. 

“6 Favorable cancellation privilege of 51 months whereas if TVA 
built it, it would be permanent investment and fixed charges. 

“7 TVA will contend government is losing revenue of 54—2%- 

2% percent. 

“8. Power engineering: Some difficult power engineering. (Load 
factors different.) 

“Q Also $3 M of transmission from center river. 

“10, $200 k. w. is based on Joppa cost—or 2 units at $200 for 
power Co. Contains some reserve for future power for private power 
(Co. 

“11. Firm offer—no escalation. 

“12. Energy charge=same as TVA. 


t 
‘ 
1 


“Conclusions 

‘1. Rates are sufficiently close that negotiation should be consid- 
ered +$200 may be too high and probability of units escalator clause 
downward. 

“2. Adm. policy to turn over to private Co. government business. 

“3. Cost of 200 over $144 is not valid because of ine. of costs, but.’’ 


Irem 14 


Item 14 consists of seven pages of longhand notes of James F. Grahl, 
made under date of March 2, with respect to conferences that day with 
Messrs. McCandless, Schwartz, Wenzell, Seal, Donnelly, Pilcher, 
Warner, Cook, and himself. Except for Seal, all but Cook were Bureau 
of the Budget employees. Cook was then an Assistant General Man- 
ager of the Atomic Energy Commission. He is now its Deputy General 
Manager. In part, this memo quotes Seal as stating that under the 
February 25, 1954, proposal there would be an additional cost to 
AEC of “about $1.7 million,” the difference in cost being due to in- 
creased construction costs over the Shawnee plant that supplied AEC 
and also the fact that the Shawnee plant was bigger and had “‘there- 
fore smaller unit costs’ (p. 1). Page 2 of this memo states categor- 
ically that ‘“‘Wenzell advised McCandless on how staff memo ought 
to be revised.”” On p. 2 it is stated that Seal said he did not “know 
what size plant Middle South would build” and the capital cost had 
been estimated for a 600,000 watt plant “‘based upon an earlier study 
by M-—S (Middle South) of the cost of their duplicating Fulton plant 
at 450,000 watt (nameplate) using same unit costs as for smaller 
plant.’”’ And the notation is that ‘Seal claimed there would be no 
unit savings on the larger plant.” 

On page 12 of this memo, the following appears: 

‘Five hundred megawatt proposal would be less vulnerable to criti- 
cism. 600 megawatt figure was at AEC’s request according to 


Mc-Candless.”’ 
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On page 13 of this memo the following appears: 
“Points from AEC angle: 
“1. Roundabout business. 
“2. Relative cost. 
“3. Cancellation. 
“4, Utility use of excess capacity. 
“(a) Regularly. 
““(b) In event cancellation.”’ 
On page 13 the memo also quotes McCandless as follows: 


‘‘MeCandless 

}. TVA will point to their relatively lower capital cost kilowatt 
(difference depends number of units ultimately envisioned for Fulton), 
An escalation (up or down) would meet this problem, 

“2. McC figures TVA would pick up tab for difference in cost due 
to 98 percent load factor versus 68 percent load factor, since Fulton 
would be at 68 percent. 

“McC and Bureau have discussed this with Nichols.” 

Page 14 of this memo quotes Cook of AEC as saying “‘it looks like 
this proposal would cost Government about 4 million per year more 
than getting power from TVA. Only offset against this would be the 
$800,000 in Federal income tax.” 

The memo in its entirety reads: 


ae oe 


Analysis of TVA estimate of $200 per kw capability (including 
joa lines, interest and working capital-computed). No men- 
tion of probability TVA estimate includes provision for expansion. 

“2. Transmission lines needed by TVA—(a) for Fulton; (6) under 
industry proposal. Very little for latter. TVA will need no addi- 
tional lines from Memphis east. TVA estimate $5.0 transmission for 
Fulton in addition to $90 million estimate. 

“3. Seal figures additional cost to AEC at about $1.7 million. 
Figured 24 cents additional on capacity charge per kilowatt-month 
for 600,000 kilowatts. Explains difference due to increase in con- 
struction costs since Shawnee was started, and fact that Shawnee is 
much bigger plant and therefore smaller unit costs. 

“4. Wenzell advised McCandless on how staff memo ought to be 
revised. 

“5. Seal doesn’t know what size plant Middle South will build. 
Capital cost estimate for 600-megawatt (capacity) plant based upon 
an earlier study by M-—S of cost of their duplicating Fulton plant at 
450 megawatts (nameplate), using same unit costs as for smaller plant. 
Seal claimed there would be no unit savings on the larger plant. 

“6. Donnelly—first 6 units at Shawnee for 900,000-kilowatt capa- 
bility was estimated at $157 per kilowatt. Total cost estimate was 
$141 million. 

Proposal includes proposition to provide 250,000 kilowatts of 
inter im power to AEC within 18 months on pro rata basis—on same 
price basis as the firm pow er proposal, 

“8. Energy charge—2.0 mills based on 17.5-cent fuel—2.0 mills on 
same basis as TVA rate is based—whatever 'I'VA is charging. 

“9. Seal said, in response to McCandless’ query about additional 
power at Oak Ridge, that American Gas & Electric had testified on 
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Hill that they can supply 150,000 kilowatts to TVA right now. TVA 
is sending over formal proposal to Bureau of the Budget today. 

“March 2, 1954: McCandless, Schwartz, Wentzell, Seal, et al.— 
incremental, Paducah; energy charge only; no demand account AEC 
paying this for whole 600 megawatts at Memphis. 

“For AEC to pay in total no more than it would pay M-S for whole 
load, it figures out that AEC could pay TVA only 2 mills per kilowatt- 
hour or the energy charge only. 

“Wenzell suggests that AEC should pay M-S for what it takes at 
Paducah. Then M-S could pay TVA for incremental power, energy 
charge only. This is one way to work it out. 

“Not enough information to reach firm conclusions but enough to 
warrant discussion with AEC and TVA. Wenzell agreed with 
Schwartz on this. 

“Five hundred MW proposal would be less vulnerable to criticism. 
Six hundred M W figure was at AEC’s request according to McCandless. 

“Points from AEC angle: 

‘1. Roundabout business. 
“2. Relative cost. 
“3. Cancellation. 
“4. Utility use of excess capacity. 
“(a) Regularly. 
““(b) In event cancellation. 
“McCandless 

“1. TVA will point to their relatively lower capital cost per kilowatt 
(difference depends number of units ultimately envisioned for Fulton). 
An escalation (up or down) would meet this problem. 

“2. McCandless figured TVA would pick up tab for difference in 
cost due to 98 percent load factor versus 68 percent load factor, since 
Fulton would be at 68 percent. 

“McCandless and Bureau have discussed this with Nichols. 

“3. Cancellation: Private contract has advantage of ‘flexibility’ 
relative to Government investment. 


“Wenzell 
“Should figure (amount) plant depreciated in 30 years, account 
absolescence. 


“Cook 


“AEC calculates 4.48 mills per kilowatt-hour, enclosing 0.53 for 
taxes as estimated M. S. cost lacking a lot of necessary data needed 
to evaluate this proposal, but using what they have, it looks like this 
proposal would cost Government about $4 million per year more than 
getting power from TVA. Only offset against this would be the 
$800,000 in Federal income tax. Assumes 600 milliwatt at 98 percent 
load factor. Additional cost due to difference in construction cost 
since Shawnee authorized and taxes. 

“Revised TVA cost figure, as January 19, 1954, on first 4 units at 
Shawnee, charge will be 3.63 mills per kiowatt-hour. AEC’s average 
cost estimated on basis of this is 3.67 mills per kilowatt-hour for the 
1,205 milliwatts. 

“QVEC has recently advised AEC of an increase in estimated 
cost of their plant: $154 with transmission, $137.50 without trans- 
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mission (original estimate); $140 plus without transmission (revised 
estimate). i 
“Joppa: Revised estimate is now $208 per kilowatt, including small 
amount of transmission—6 units of 161,000 each. 
Original contract: 
103, 306, 000 
52, 000, 000 
197, 200, 000 
“Latest estimate of cost under EEI contract is 4.11 mills per kilowatt-hour 


for 755 milliwatts. 
Irem 15 


Item 15 is another longhand memo of James F. Grahl. It is dated 
March 11, 1954, and deals with a conference of Grahl, Sapirie, Meyer, 
Kampmeier, and Pilcher. It states that TVA contends its costs 
would be “340,000 lower than private plants” and they ‘“‘would arrive 
at a higher differential than AEC-TVA analysis.” This same memo 
(item 15) states that “the load factor of TVA plant actually would 
be about 95 to 98 percent for first 5 to 10 years (or more).” 

In its entirety, it reads: 


“Marca 11, 1954. 

“Sapirie, Meyer, Kampmeier, Pilcher, Grahl review of final draft 
analysis. TVA would arrive at higher differential than AEC-TVA 
analysis: 

“(1) The self-contained plant assumes 9,600 B. t. u. heat rate; 
TVA will soon have 7 units guaranteed to operate at 9,300—-9,400 
heat rate. Assumption of lower heat rate would reduce TVA cost 
to $240,000 per year. 

(2) The load factor of TVA plant actually would be about 95 to 
98 percent for first 5 to 10 years (or more). If both plants were com- 
pared on this basis—5 billion kilowatt-hours (95 percent)—TV A’s costs 
would be another $340,000 lower than private plants. 

(3) Local taxes of $1,823,000 is not total of local taxes. There 
would be, additional, probably $250,000 plus. 

“Self-contained plant: $7.4 —$184.0. 

“QOVEC costs, Sapirie, January 1954: Total OEM, except fuel, 
0.349 (Sporn plant, four 150,000 units); last year, 1953, 0.389 (par- 
tial operation). 

“Kanawha River, January 1954: Two 215-kilowatt units, 0.294; 
Tanners Creek, two 160-kilowatt units, 0.395; Muskingum River, 
1, 0.56 (second unit not operating). 

“In AEC analysis, used 0.38 (hypothetical 650 megawatt plant). 

“Used 0.4 in preliminary analysis of Sporn proposal, but this subject 
to escalation up or down and Sporn thinks OVEC will get under this. 

“Construction cost per kilowatt (March estimate) including escala- 
tion for known increases and future wage increases is estimated at 
$150 per kilowatt, net capability, assuming 200,000 but expect to get 
up to 215,000 or 220,000, including interest during construction and on 
basis accelerated schedule and some overtime. Does not include 
working capital or transmission. 

“Based on $371,184,000 total cost, 2,200,000 kilowatts includes 7.5 
percent escalation on materials, provides for higher stocks, etc., and 
realizes some $5.4 million of savings under original estimate. 
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“Interest rate: 3.75 percent on insurance loans, $360 million; 
4 percent on bank loans (10 years). 

“Equity: 5 pereent of total $20 million. 

“Return on equity: 8 percent after taxes. 

“Cost per kilowatt-hour: Close to 4 mills (3.98); base estimate was 
3.885. 

“Tf get up to 215,000 kilowatts, this would bring the cost down some. 

“Cost covers 15 percent backup in the OVEC plants plus 15 percent 
from A. G. & E. system if necessary. 


“Marcu 11. 
“Costs of power, OVEC: Demand charge versus total investment? 
“Costs of power, E. E. I.: Demand charge versus total investment? 
“Analysis: How much of difference in interest is due to higher 
interest rate and how much to higher capital cost by Dixon-Yates? 
“Twenty-five-percent return through income taxes on interest on 
bonds? 
“Bob Mosucci. 
“McCandless questions 
“Meeting with Belcher, McCandless, Wenzel, Warner, Donnelly, 
Pilcher, and Grahl. 
“Treasury Department: 
“Bob Mayo, x2027, C172. 
‘Assistant Duane Saunders, x2045. 
“Debt Analysis Division (Office of Secretary). 
“Per Sam Cohn. 
“Tom Leahy, x640, C172. 
“Lusk.” 
Irem 16 


Item 16 is another longhand sheaf of notes of conferences March 1, 
2, 9, 11 aad January 21, 1954, and was written by E. J. Donnelly, 
another career man at Budget. On March 1, 1954, it reports a con- 
ference with Wenzell, Pilcher, and Grahl, and ‘“‘Robinson of First 
Boston.”’ At one point the memo states: “TVA would have to tie 
up 600 kilowatts but new company would only need to use 2 units.” 
(Examined on December 5, 1955, as to who ‘Robinson of First 
Boston,’’ was, Donnelly said he thought he was Paul Miller of First 
Boston but he could not be sure. Donnelly says he was with Wenzell, 
did not participate in the discussion and ‘‘was just sitting there, wait- 
ing for Mr. Wenzell” (p. 1256).) At another point this significant 
statement appears: ‘2:30 p. m. called Seal to see if they would offer 
500,000 kilowatts instead of 600,000 because latter is too much even 
in 1957, at Memphis. Therefore, AEC would be paying demand 
charge on an extra 150 to 180 of power which private company could 
use for themselves.” There is also a repetition in this memo of the 
above statement of Cook of AEC quoted from page 14 of item 14 to 
the effect that when he jomed the conference he stated the proposal 
would cost AEC ‘‘near 4,000 more per year.” 

Apparently, McCandless and Schwartz joined the conference and 
at 4:40 p. m. Cook of AEC came in and at 5:40 p. m. the conterence 
of March 1, 1954, broke up. Page 18 of Donnelly memo (item 16) 
records the March 2 conference which Wenzell, Seal, Schwartz, 
Warner, and Pilcher attended. A statement of Seal is quoted with 
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reference to changing paragraph 6 (a) of the draft of the staff memo 
(item 10). This was the paragraph that stated the TVA cost figures 
were at $180 per kilowatt for its Fulton plant of 500,000 kilowatts, 
and that TVA had not figured costs for a 600,000-kilowatt plant. 
Seal’s suggestion was: “In paragraph to replace 6a—mention first 
costs are same $200 per kilowatt, but as Memphis load grows and 
Paducah will not grow then TVA costs will drop but private power 
will not drop because they will not sell power for TVA purposes but 
only AEC uses—Seal.’’ On page 18 the memo states that McCandless 
and Schwartz came back in at 11 a. m. The question was asked 
whether TVA would “have to pay anything east of river for trans- 
mission line for private power company?” and Seal’s “Yes’’ answer 
is noted. Seal did not give the figure but said TVA would have to 
pay “half of river crossing,” indicated there would have to be two 
lines, one to north and the other to south Memphis and in all it would 
take ‘“‘about 6 miles to connect to private systems.”’ 

Page 19 records Seal as saying the increase in cost to “$200 is due 
to increase in construction cost entirely.”” Page 19 states Seal left the 
conference at 12:30 p.m. The others apparently remained. Page 20 
gives Donnelly’s longhand notes of the conference of March 9, 1954, 
at Belcher’s office, attended by MeCandless, Wenzell, Pilcher, Grahl, 
and Warner. This is the first note: “Looked over $83M-+ add. or $207M 
in 25 years additional for power for AEC.” Another note is: “Called 
Wenzell’s att. to cancellation clause of 15% years not 51 mo. and 
interim power cost (in Seal’s letter).’”’ Then this appears: ‘Donnelly 
said Power Co’s proposal was inflated and shouldn’t they bring in 
new one?—No comment.” Page 22 of this memo records the con- 
ference of March 11, 1954, in Belcher’s office with Wenzell, McCand- 
less, Warner, Pilcher and Grah]. The notes state that ‘“‘cost-—$150 
per KW” and “Desided (sic) to have Cook or AEC tell Seal to come 
down and go over each fig. Bud. repres. to sit in at these—Then if 
they can get set lower the AEC will write Budget Bureau.”’ Page 23 
of Donnelly’s longhand notes, the last page of item 16 has also a page 
concerning the early conferences of January 21, 1954. The notes are 
fragmentary and difficult to decipher but indicate Wenzell telephones, 
that Donnelly met with Hughes 4:30 to 5:30 p. m. and with Wenzell 
from 3 to 4:30 p. m. One note says “Keep confidential 500-600—no 
one knew just what they were trying to do. Now have 24 MKW 
another 500 will mean 3M.” Another says “McAfee and Edgar 
Dixon of a St. Louis Power Co. say there would be an abnormal con- 
centration of power at Paducah’ and ‘““McAfee suggested—-why not 
power company take over Shawnee and run it themselves.” A final 
note states this about AEC personnel: “Cook (close to TVA boys 
and on their team, careful of him)-+ Walter William (is going to quit) 4 
McKenzie+Strauss. Superry (didn’t come to Hughes off. but o. k.)”’ 

In their entirety these notes read: 

‘“TVA—— WENZELL 
“Maren 1, 1954. 

‘‘Wenzell, Robinson of First Boston Corp., Warner, Pilcher, Grahl, 
Donnelly: 

*2 units PP ves beds SS 180 


4 units _- ; ip Sa Scene 150 
Smits soics.. ; oe 140 
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“ AEC present rate of 3.82 mills is present cost fom TVA. Does 
this include any escalator? Yes, Grahl— March 1, 1954. 

“TVA would have to tie up 600 kilowatts but new company would 
only need to use about 2 units. 

“Cost of Shawnee, 15,000 kilowatts at $216.5M equals $144 per 
kilowatt, Memphis, if 6 units, 1.5M at $210.0M equals $140 per 
kilowatt. 

“Rate of money at 3% percent may be too big, or 3-year construction 
may not be too used, i. e., may cut down interest during construction. 

3:30 p. m.: Called Seal to see if they would offer 500,000 kilowatts 
instead of 600,000 because latter is too much, even in 1957, at Mem- 
phis. AEC would be paying demand charge on an extra 150 to 180. 
of power which the private company could use for themselves. 

“3 p. m.: McCandless and Schwartz came in. EJD said private 
power will not say if they intend to build 2 or 3 units— They guarantee 
to deliver 600,000 kilowatts capability. 

“One way escalation down could be made. 

“Cancellation: 

(1) Question of cancellation: Isn’t TVA 15 years the same as 25 
years on new company? 

“«(2) 

“How tell Clapp?—He thinks he is coming up on building move 
aud would bring different people than on power. Schwartz said to 
alert Clapp, Wess, Kamp. 

“T did at 4:30 p. m. (for them to be here possibly Wednesday). 

‘4:40 p. m.: Mr. Cook of AEC came in. 

“He figured between 711,000 and 750,000 kilowatts and with many 
variables it would cost near $4M more per year to AEC. 

“Mr. Cook figures TVA cost to AEC, 3.63 mills for 1st 4 units. 

“Wess, January 20, 1954: Now this is 3.67 mills—1.59 equals base 
rate, 2.08 equals energy; 4.48 mills of which 0.53 equals taxes (all) 
equals $23,060,000 total to AEC, leaving 3.95 mills (excluding taxes). 
He figures— 


ES onan. cee Dal, aus catenin atllichiaminadtels hue ddnareuriaele de 8, 208, 000 
PEER ALS Aa Le Seeebbhd tah dd he mata bet Melk watts ace et ee nal 10, 714, 000 
Pe a es Sa A. <tinn 388 cawelndnsiewbedkee subs hea 18, 922, 000 


“Broke up at 5:40 p. m. 

Marcu 2, 1954. 

“Schwartz want new figures on 2 units at Fulton, 1 at New Johns- 
ville: 500,000+ 150,000=650,000 kilowatts. 

“Mr. Wenzell, Seal, Schwartz, Warner, Pilcher, Donnelly. 

“Working capital $12.6M for entire Middle South. (They said 
this does not include cash.) 

““Working capita): 65 percent, 3 months’ supply coal, at $5 per ton 
$3,900,000; cash, $680,000; total working capital, $4,6. Insured 
cost per kilowatt of first 2 units or for 4 units at Memphis. 

“In paragraph to replace 6a, mention first costs are same $200 
kilowatt, but as Memphis load grows and Paducah will not grow, then 
TVA costs will drop but private power will not drop because they will 
not sell power for TVA purposes but only for AEC uses.— Seal. 

Argued about $204 at Joppa+200 here by Power Co. has escalation 


up in it. 
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“11 a. m:: McCandless and Schwartz came back in. Would TVA 
have to pay anything east of river for transmission line from private 
power company. Seal says ‘Yes.’ Total cost (?). His estimate 
(?). It would include 2 cir crossing? across river to south Memphis 
and also around to north Memphis, ete— which TVA would have to 
pay for cost of his half of river crossing—he didn’t give us a figure. 
6+ miles to center of river from south Memphis and to south about 6 
miles to connect to private system. 

“Seal: Cost to AEC, $1.7M more than TVA. Seal says increase 
from $144 to $200 is due to increase in construction cost entirely’ 

“Ask TVA about budget 1953. Isn’t 900 rated for 6 units. 

“TVA minimum—co-op—contract on house heating equals 2 
mills, even if it cost 4 mills to TVA. 

12:30 p. m.: Seal left; Wenzell here, also McCandless, Schwartz, 
etc. 

“Marcu 9, 1954. 
“TVA POWER 


“(at Belcher’s office) 


“Belcher, McCandless, Wenzell, Pilcher, Grahl, Warner, Donnelly. 

“Looked over $8M—add or $207M in 25 years additional for 
power for AEC, 

“McCandless thought TVA should not use $140 per kilowatt nor 
$150 (Shiparo figure of self-contained unit) but higher cost—maybe 
$168. If TVA built 2 units at Fulton and 1 of 125,000 at Johnsonville. 
Latter. Donnelly’s estimate. 

“Called Wenzell’s attention to cancellation clause of 15% years not 
51 months and interim power cost (in Seal’s letter). 

“Donnelly said Power Co.’s proposal was inflated and shouldn’t 
they bring in new one? Nocomment. 

‘Something on right side of table not on left (McCandless) near top. 

““McCandless: Get tax differential out of way. 

“New load factor of 75 percent, as TVA says that is what TV 
would operate the plant (with hydro). Have Kamp and AEC get 
third alternation tomorrow. 


“Marcw 11-12, 1954. 
“TVA POWER VERSUS MIDDLE SOUTH 
“‘(Belcher’s office) 


“Belcher, Wenzell, McCandless, Warner, Pilcher, Grahl, Donnelly. 

(1) Comparison of 650,000 kilowatts versus Middle South with no 
expansion. This cost is $7.3M less. 

**(2) Costs still vary in cost from $7.3 to $8.3M per year. 

Tennessee Valley Middle South 
Authority 

Total annual cost, less taxes, ete $15, 020, 000 $23, 046, 000 
Net annual cost : $21, 989, 000 
Annual cost at . 6 $5. 50 
Excess of cost (year) 
Government, 25 years 
For 4,000,000,000 kilowatt-hour-year, cost per kilowatt 


‘“‘Decided to have Cook or AEC tell Seal to come down and go over 
each figure. Budget representatives to sit in at these. Then if they 
can get it lower the AEC will write Budget Bureau. 
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“JANUARY 21, 1954—10 a. Mm. 
“Wenzell: Telephone talk, First Boston Corp., 100 Broadway, New 
York City. 
‘“Wenzell call 


en 


o 

‘‘Met Hughes 4:30-5:30 p. m 

“Wenzell 3-4:30 p. m. 

“Keep confidential 500-600—no knew just what they were trying 
to do now have 24 MKW. 

“Another 500 will mean 3M. 

“Westley. 

‘‘McAfee and Edgar Dixon of a St. Louis Power to say there would 
be an abnormal concentration of power at Paducah. Suggested—why 
not power company take over Shawnee and run it themselves? 

“AEC, Cook (close to TVA boys and on their team—careful of him). 

“Cook and Walter Williams (is going to quit) and McKenzie and 
Strauss. 

“Super (didn’t come to Hughes office but o. k.) 

“Send him 1955 budget, 1953 budget Stat, 1953 distribution report, 
January 21, 1954. 

“Pilcher power load streets. 


Irem 17 


Item 17 is an unusual document. It is a typewritten memo ad- 
dressed to ‘the files’? by James L. Grahl under date of March 10, 1954, 
and entitled ‘Private Utility Proposal To Furnish Power to AEC. 
[t is so important and tells the story so well it must be quoted in full. 

“T was called by Carl Schwartz on the morning of February 26, 1954, 
and asked by him to sit in with members of his staff on the considera- 
tion of a proposal by some private utilities to furnish power to AEC, 
consistent with the proposal in the budget message that private utili- 
ties could thereby allow further power growth in the Tennessee Valle v 
area without requiring additional plants to be built: by TVA. Mr. 
Schwartz said that Mr. Hughes wanted a staff review and preliminary 
evaluation of the utilities’ proposal by the close of business on March 2 
Schwartz wanted me to work with his staff because AEC is one of the 
principals involved. He stressed that this proposal was to be kept 
very confidential. 

“This memo summarizes the highlights of subsequent discussions of 
this proposal in which I participated. 


“Meeting with utility representatives 

“The proposal in question was made by the Middle Southern 
Utilities, Inc., and the Southern Co. (dated February 25, 1954). It 
was to form a new corporation to provide 600 megawatts of firm 
capability across the river from Memphis, for delivery to TVA for 
the account of AEC, the power to be sold to AEC according to the 
same conditions as contained in the contract between AEC and TVA 
for final 600 megawatts of power from Shawnee plant (Paducah). The 
cost of the power would consist of a demand charge figured on the 
same basis as the charge for the Shawnee power, but adjusted to take 
account of the higher construction costs estimated by the private 
utility for their proposed Memphis plant. ‘The energy charge would 
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be 2 mills subject to the same escalation as provided in the AEC-TVA 
contract for Shawnee power. The foregoing provisions, together with 
some additional detail, were set forth in the letter proposal by the 
utilities. 

“Shortly after meeting with Schwartz, I was asked to attend 
a Meeting in the Bureau between Bureau staff and representatives 
of the utilities. The utility representatives consisted of Mr. Seal 
(Ebasco—engineering consultant to Middie Southern), Mr. Canna- 
day (Middle Southern), and Mr. Berry (Southern); Bureau staff in- 
cluded Messrs. Warner, Donnelly, Pilcher, and myself. The purpose 
of the meeting was to obtain from the utility people additional details 
as to the nature of their proposal. For example, the proposal refers 
to 600 megawatts of firm capability; the question was whether the 
utilities intended to build a plant adequate to meet this requirement 
or whether some of the capability would come from their systems. 
On this particular question, they said that no firm plans had yet 
been established and that they could not answer it categorically; 
however, they would expect to build a plant across the river from 
Memphis, probably with a capacity of no more than 600 megawatts 
nameplate. Another question we asked was why they proposed to 
deliver 600 megawatts at Memphis when the projected 1957 demand 
at Memphis is about 450 megawatts, pointing out that the 600-mega- 
watt figure related to TVA’s incremental power contract with AEC 
at Shawnee (150 to 200 miles away). The utility people emphasized 
that their proposal related simply and solely to the statement in 
the budget message which asks for proposals to supply 500 to 600 
megawatts of power. In this connection they emphasized that they 
are proposing to sell power to AEC, not TVA, and that, therefore, 
AEC’s power requirement is the important one as far as they are 
concerned. The proposal, therefore, is based on the proposition of 
replacing the TVA capacity to the extent of 600 megawatts at Shawnee 
by supplying power to the TVA system at Memphis. We aslo 
asked whether they intended construction costs to be subject to 
the same escalation as that provided for in the Shawnee contract 
with AEC. They are uncertam and promised to supply the answer 
to this question at a later date. (They subsequently stated —_ 
the construction estimate was a ‘firm bid’ not subject to escalation. 
With respect to cancellation provisions, Seal stated that their pro- 
posal contem] lated that they would have the same cancellation 
provisions as those contained in the TVA-AEC contract, with the 
dates changed to bring it up to date. He regards the TVA provision 
as more favorable, from the utilities’ standpoint, than the EEI 
cancellation provision. Altogether, several hours were devoted to 
discussion of details of the proposal which were not elucidated to the 
letter proposal. However, the utility representatives stressed that 
they had had to develop this proposal very hastily, and were not able 
to supply answers to many of the questions which we raised simply 
because they had not had time to work out details themselves. 

“The information which they did give us, including some cost 
breakdowns, are not repeated in this memo because they have been 
recorded in the files of the Resources and Civil Works Division. 











140 POWER POLICY: DIXON-YATES CONTRACT 


“Meeting of Bureau staff and Bureau consultant 

“On March 2, I met during most of the day with the Bureau’s staff 
members concerned with this proposal to consider and try to evaluate 
its various aspects. Although the composition of the group discussing 
the proposal changed from time to time, during most of the day the 
group consisted of Messrs. Donnelly, Pilcher, Warren, and myself, as 
a nucleus, with Mr. Wenzel (vice president of the Boston Corp. and 
consultant to the Director) participating in both the morning and 
afternoon sessions and with Mr. McCandless and Mr. Schwartz 
participating in the afternoon session. 

“During the morning we discussed with Mr. Wenzell at some length 
a draft memo (which had been prepared by R. & C. W. staff over the 
weekend) evaluating the utilities’ proposal. His opinion was requested 
also on various aspects of the proposal and whether or not there were 
some aspects of the proposal which were not entirely reasonable. In 
the afternoon, staff discussed the pros and cons of the various aspects 
of the proposal with McCandless, Schwartz, and Wenzell. The 
numerous pros and cons of the proposal are omitted from this memo- 
randum because these preseumably will be spelled out in a definitive 
way in a forthcoming analysis by AEC and TVA. However, it does 
seem desirable to record that in the courts of the discussions with 
McCandless and Schwartz, I stressed on 2 or 3 different occa- 
sions that, from the AEC angle at least, the proposal raised 4 
principal questions in my mind: (1) It would be a complicated and 
roundabout contractual arrangement, but that this did not represent 
a real obstacle as far as I could see; (2) the cost of power to AEC 
would be greater under this proposal than if AEC contmued to buy it 
from the Shawnee plant, and that this cost increase was a net increase 
to the Government also as far as we could tell at that time after 
making allowances for taxes paid by the utility, differences in interest 
costs. etc.; (3) the cancellation provision was of questionable desir- 
ability because it was based on a 25-year contract and a less flexible 
arrangement with the private utility than TVA; and (4) it was my 
impression that the private utility would have the use of excess power 
capacity (600 megawatts minus about 450 megawatts) at its Memphis 
plant during the life of the contract and which it could in effect sell 
twice. With respect to point 3 above, the difference in flexibility is 
due to the fact that TVA would expect to dispose of any power released 
as the result of cancellation at Shawnee through its regular distribution 
system and to its regular type of customer thereby relieving AEC of 
part of the cost of cancellation charges, as the normal market for 
TVA power increased and absorbed the power released by AEC. The 
private utility representatives, on the other hand, stated categorically 
that in the event of cancellation by AEC, they would not sell the power 
to TVA unless TVA came to them, asked for the power, and agree to 
pay a higher rate for it. In answer to my question, they agreed that 
it was quite possible that AEC would end up paying cancellation 
charges for capacity which was remaining idle (or at least unused by 
the Government) only because TVA and Middle Southern could not 
agree on a rate. 

“The group was joined in the afternoon by Mr. Seal so that addi- 
tional factual information on the proposal could be obtained from 
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him. This information is also recorded in the files of the Resources 
and Civil Works Division. 

“After Mr. Seal left early in the afternoon, Bureau staff and Mr. 
Wenzell went over the draft memo to the Director and roughed out a 
revision to it setting forth the tentative conclusions of the staff. 
This memo is attached. I did not agree entirely with some of the 
tentative conclusions but saw no purpose to be served in expressing 
my reservations beyond a certain point. Thus, I expressed some 
doubt that the inclusion in the proposal of a provision for additional 
interim power to AEC in about 18 months is particularly relevant to 
the consideration of the proposal. The interim power will come from 
other parts of the Middle Southern system and has nothing whatso- 
ever to do with the proposed plant near Memphis. (I assume that 
the interim power will be available regardless of whether this proposal 
is accepted or not.) Secondly, although the necessity for a Federal 
investment of $100 million for power facilities would be eliminated by 
acceptance of the proposal, the memo does not mention the corres- 
ae disadvantage, if the proposal is accepted, that at the end of 
the contract period the Government will have no equity in a plant. 
Thirdly, the statement that the cancellation clause provides the 
xyovernment with flexibility, relative to Federal investment in its 
own plant, does not refer to the unfavorable aspects of the cancellation 
clause mentioned above. Finally, I expressed quite strong disagree- 
ment to Mr. Schwartz with the statement in the memo (para. 7) 
that the proposed construction costs for the plant ‘should either be 
justified to the satisfaction of AEC or consideration given to request- 
ing a downward escalation clause.’ I said it did not seem realistic to 
place the burden for negotiating this cost element upon AEC, in view 
of the facts that this kind of arrangement was not AEC’s idea and 
that AEC would be in a poor position to bargain with the private 
utilities, inasmuch as everyone knows that the Executive Office is 
anxious, for policy reasons, to have a private utility contract con- 
summated. I raised the question of whether AEC could use its own 
judgment in deciding whether or not to accept the proposal, and then 
said I thought it was obvious that they would not be entirely tree to 
do so. Mr. Schwartz said that he did not think we needed to worry 
about this aspect of the matter as far as the memo to the Director 
was concerned and that, in any event, AEC would follow administra- 
tion policy it it was decided to initiate negotiations on the proposal. 
The memo was drafted in final form near the end of the afternoon. 
The memo was for the purpose of briefing Mr. Hughes for a Wednes- 
day morning (March 3) meeting with TVA and AEC representatives 
to discuss next steps with respect to the private utilities’ proposal.” 

From this memorandum it is evident that changes were made in 
the staff memo by Wenzell that displeased Grahl and the statement 
“that the Executive Office is anxious, for policy reasons, to have a 
private utility contract consummated” speaks volumes. Note follow- 
ing it, when Grahl raised the question whether AEC “could use its 
own judgment in deciding whether or not to accept the proposal,’’ the 
answer was “AEC would follow administration policy if it was decided 
to initiate negotiations on the proposal.”’ 
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Item 18 


Item 18 is another memo to “the files’? by James F. Grahl under 
date of March 12, 1954, eatitled ‘‘Further Discussions of Private 
Utility Proposal on Power for AEC.” It reads: 

Meeting with AEC and TVA staff 

On March 9, in response to a phone call from Leo Meyer, Pilcher 
and I met with Messrs. Meyer (AEC), Kampmeier (TVA), and Sapirie 
(AEC Oak Ridge manager) to review the draft AEC-TVA analysis 
of the private utility proposal. The attached table, comparing the 
costs to the Government under the proposal with those if the same 
power were obtained by construction of TVA’s proposed Fulton 
steam plant, summarizes their analysis. 

We questioned the use of an average capital cost based on ultimate 

completion of a 1,500 megawatt (capability) plant at Fulton and 
Sapirie said that, since AEC also questioned the desirability of this, 
he had an analysis comparing private plant costs with those of a 
theoretical self-contained 650 megawatt plant. This AEC analysis 
showed a total annual incremental cost under the private proposal of 
$7.3 million rather than the $8.3 million computed in the TVA 
analysis. 
» Sapirie said that AEC staff had reviewed TV A’s analysis thoroughly, 
had cross checked it with their own analysis, and apart from pre- 
ferring the “self-contained plant’’ comparison, were satisfied that 
TVA’s analysis and conclusions were sound and reasonable. 

The analysis took into account the answers received from Dixon 
and Seal to AEC’s questions. 


Meeting with Bureau staff 


Upon returning to the Bureau from the above meeting, Pilcher and 
1 were called to a meeting with Messrs. Belcher, McCandless, Warner, 
Donnelly, and Wenzell. After considerable discussion of the draft 
AEC-TVA analysis, it was decided (1) that Pilcher and I would ask the 
AEC-TVA group to broaden their analysis to include a comparison 
with the cost of providing 650 megawatts through 2 units at Fulton 
and 1 at Johnsonville (or some other location) and; (2) that Wenzell 
would contact Seal (or Dixon?) to determine whether the private 
utilities could revise their proposal so as to narrow the gap between 
their costs and TVA’s. 

lt was also decided that the Bureau would at some point ask AEC 
to request Seal in to review and comment to them upon the joint 
analysis prior to its consideration by the Commission. 

Attached to this memo are 2 sheets that compare the costs of TVA’s 
building a 650,000-kilowatt plant at Fulton with Dixon-Yates’ 
February 25, 1954, to build one at West Memphis, Ark. After detailed 
analysis the conclusion is reached: ‘‘The excess of this alternative, 
over 25 years, is such that the Federal Government (or those to 
whom it sells power) would be paying for equal Fulton capacity 
three times over and still the Government could not own the capacity 
at the end of the 25-vear contract.”’ 

These sheets in their entirety are as follows: 
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Cost of capital— New offers 


i oe - - — — 


| rating 


i | 
Amount | Date offered Interest | Sold | Moody's 
| i ; 


ELECTRIC COMPANIES 


Atlantic Electric Co_...........| $5,000, 000 
Pacific Gas & Electric Co. - 60, 000, 000 
Philadelphia Electric Co.......} 20,000,000 | December 1953..)-....do. 

Consolidated Edison - - . 35, 000, 000 | Jan. 8, 1054 334 percent, 30 years 


Feb. 1, 1954.....| 3 percent, 30 years 

| 
Niagara Mohawk Power Corp .| 40,000,000 | Oct. 29, 1953.....| 34 percent, 30 years 

| 

i 

j 


February 1954...) 3}¢ percent, 30 years 


Essex County Electric 5, 000, 000 |... : do 
Publie Service of Oklahoma. _--._| 12, 500,000 | February 1954 3 percent, 30 years 
Houston Lighting & Power Co__| 30,000,000 | Mar. 2, 1954 | 3 percent, 35 years 
Monongahela Power Co ..| 10,000,000 | December 1953..| 354 percent, 30 years 
Iowa Power & Light Co | §8, 500,000 | December 1954 336 percent, 30 years 
Florida Power Corp | 10,000,000 | December 1953..| 35 percent, 30 years 
Columbus & Southern Ohio | 10,000,000 |.....do._-.- a Ta _ 
Electric Co. 
NATURAL GAS CO, 
Northern Illinois Gas Co...__..| 60,000, 000 | | 344 percent, 25 years 
Michigan Consolidated Gas Co_| 20,000,000 .....do. ..| 33% percent, 25 years 
Texas, Illinois Natural Gas | 15, 500,000 | January 1954....| 44 percent, 2] years 
Pipeline Co. | 
Washington Gas Light Co_.....| 7,000,000 | | 334 percent, 25 years 


1 Sold to institutional investors. 


Source: McGrath F PC—Taken from Moody’s Supplements. 


Cost to the Federal Government for 600,000 kw of firm capacity and 4 billion kwh 
a year 


FULTON STEAM PLANT 


Fixed charges, generating plant: 
Amortization and replacements $2, 800, 000 
Average interest (2% percent), unpaid balance 1, 400, 000 
Allowance for insurance 200, 000 
670, 000 


5, 070, 000 


Variable production costs: 
Fuel, including transportation and handling =t 7, 050, 000 
Other plant operation and maintenance 600, 000 


TVA transmission costs: 
Amortization and replacements é 200, 000 
Interest 100, 000 
150, 000 


Other costs: 
TVA payments in lieu of local taxes 
TVA overheads not assigned to generation 


14, 170, 000 
375, 000 
13, 795, 000 
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Cost to the Federal Government for 600,000 kw of firm capacity and 4 billion kwh 
a year—Continued 


DIXON-YATES OFFER 
Demand charge: 
Amortization of bonds 
Replacements 
Average interest (3% percent) on bonds 
9 percent return on equity capital 
Fixed operation and maintenance, insurance, and overheads__ 
To sponsors, for standby 


Energy charge: 
Base charge 
Labor escalation 
Fuel escalation 


TVA transmission costs: 
Amoctinethotwc &. 36 4e ks M2 aces SDs iain op SE LS en 6 villas 
Interest 


Other costs: 
TVA payments in lieu of local taxes __ _ _ _- 
Additional local taxes on company ---- te 2, 000, 000 
Federal income taxes 897, 000 
TVA overheads q 150, 000 


3, 897, 000 


Per kilowatt-hour (mills) 


Excess cost over power from Fulton plant per year $8, 301, 000 
I athe s _. 207, 500, 000 


EXPLANATORY NoTEs 
Fulton steam plant: 
Investment in generation plant 
Interest during construction - - ~~ --~--- Se nals oitite la enh aisha Sata Tea td 
Inventories and additional working capital 


$91,000,000 is $140 per kilowatt 650,000 kilowatt capability; $140 per kilowatt 
is estimated average cost for 6 units needed at Fulton before middle of 25-year 
period under study; also average cost, adjusted to present construction cost levels, 
experienced in building present TVA plants. 

Investment in additional TVA transmission facilities approximately $6,500,000 
in either case. Shorter distance from State line than from Fulton is offset by 
high costs of river crossing. Investment to transmit Dixon-Yates power amor- 
tized over 25-year contract. 

Coal cost, including transportation and handling, estimated at 19 cents per 
million B. t. u. for Fulton, 19% for Dixon-Yates plant. The difference is the 
minimum that must be expected because of longer transportation distances. 

TVA payments in lieu of State and local taxes are based on revenues. Con- 
struction of the Fulton plant or the release of 600,000 kilowatts of TV A’s commit- 
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ment to AEC by AEC’s purchase of alternative power would make the 600,000 
kilowatts available for sale by TVA to meet growing non-Federal loads. The 
revenue from such loads will average 44% mills per kilowatt-hour of which TVA 
will pay 5 percent in lieu of State and local taxes. 

The Treasury Department’s statistics indicate that more than 25 percent of the 
interest it pays on the Federal debt comes back into the Treasury as income taxes. 


Dixon- Yates offer: 


Investment in generating plant... ............-.....-...--- .. $108, 000, 000 
"Ten teamiaaies: Bel, win OS harks ncwteiadiss tied bn is Seda bedatdd<- 7, 400, 000 
ee, Ce a itn, chvehslennnhenn teem den honk elton 4, 600, 000 

RO eb c ipod we pu deoteoeee : D. dnw oe ee wih 120, 000, 000 
Ns iia, deh cemunaech «e) amen deme dk Wethie bbs be Ratan eS ade 114, 000, 000 
ROTI, ti atidtianoide:d obig shanties amamesnlandan ud abiinee dees 6, 000, 000 

I cis eee arene echt mi denne hacer : LUE 120, 000, 000 


The Dixon-Yates estimate of the principal State and local taxes on their com- 
pany (ad valorem and income) is $1,823,000. Other taxes, including sales tax, 
would bring the total well over $2 million. Since these would be reimbursed, the 
Government would be paying two sets of State and local taxes. 

Insurance companies, the indicated bondholders in this case, pay income taxes 
of somewhat less than 6% percent on their interest income. The excess of this 
alternative, over 25 years, is such that the Federal Government (or those to whom 
it sells the power) would be paying for equal Fulton capacity three times over— 
and still the Government would not own the capacity at the end of the 25-year 


contract. 
Irem 19 


Item 19 is another memo to the files by James L. Grahl under date 
of March 19, 1954, entitled ‘Additional Discussions of Dixon-Yates 
Power Proposa] to AEC.” It reads: 

“March 11, 1954: Pilcher and I were called to a meeting with 
Messrs. Belcher, Wenzell, McCandless, Warner, and Donnelly at 
which we circulated the March 11 draft AEC-TVA analysis and 
answered numerous questions as to the basis of comparison and how 
the various figures were derived. I stressed the fact that Sapirie 
(AEC) was satisfied that the analysis and its conclusions were valid, 
and that he had stated to us that he had given the benefit of the 
doubt to the private utilities (i. e., against TVA) in respect to several 
cost items where TVA had a case for assuming lower TVA costs or 
higher private utility costs than are used in the analysis. I identified 
and explained these items and the dollar amounts involved. Messrs. 
Belcher, McCandless, and Wenzell agreed that the analysis seemed 
reasonable and fair. Mr. Belcher decided that the next step to be 
taken was to suggest to AEC that, prior to Commission consideration, 
AEC staff should inform the Dixon-Yates representatives of the out- 
come of the analysis and that the Bureau was concerned about the 
large cost differential, and ask the Dixon-Yates representatives to 
review the draft analysis and indicate to AKC staff their reactions to it, 
particularly on the questions of (1) whether it fairly represents the 
Dixon-Yates proposal, and (2) whether they could revise their proposal 
to come closer to TVA costs. 

“Mr. McCandless phoned our office later to say that he had talked 
with Cook (AEC) and Cook had agreed that a check with the utility 
Page would be a good idea. 

“March 12, 1954: Cook informed McCandless that he had met with 
Messrs. Seal and Canady, given them copies of the analysis and asked 
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them to comment as to whether it fairly represented their proposal, 
and whether they could revise their proposal so as to bring down their 
costs. They said they would respond Monday (Mare h 15). Cook 
said he would let the Bureau know what their response was. 

“March 16, 1954: Received mimeographed copies of draft joint 
analysis from Leo Meyer, with understanding that we would return 
our two typewritten copies 

“March 17, 1954: Me ‘andless told me that Wenzell had one of the 
typewritten copies of the analysis and could be found in the Direc- 
tor’s conference room. I delivered the mimeographed draft to Mr. 
Wenzel in the Director’s conference room, in exchange for his type- 
written draft. Mr. Wenzell introduced me to several others whose 


names I did not catch.” 
Irem 20 


This item comprises copies of five travel vouchers of Wenzell. 


Irem 21 


This is a packet of some 19 long-distance phone calls to Wenzell 
and from Wenzell at the Bureau of the Budget, to others. One ticket 
indicates Hughes phoned Wenzell at 3:52 p. m. on January 14, 1954, 
to New York. This must have been when Hughes asked Wenzel] to 
return to work on the Dixon-Yates matter. Wenzell phoned Worth 
4—4010 in New York City on March 1, 1954, at 5:36 p. m. and at the 
bottom of the slip is written: ‘‘Wenzell, consultant to Director.” 
The same day Wenzell phoned Seal in New York City, Digby 4—4400. 
The slip was originally signed in ink “Donnelly” but his name is 
stricken and “‘Wenzell”’ written in penci) above it. 

Almost all the telephone calls are in 1954, but the slips revea) that 
in 1953 on May 28 Wenzell placed a call to “Bos” telephone “Lib 
2—29060” to “Booth —’’, that on September 17 and again on Septem- 
ber 23, Hughes phoned Wenzell at Worth 4-4000 in New York. The 
last two on the back are marked as re his work ‘‘as consultant.” 

In 1954 there were these 2 calls, 1 on the 14th by Hughes to Wenzell 
above-mentioned and another on January 29 by Hughes to Wenzell 
at Worth 4-4000. 

In 1954 in February, there were a total of five calls. All were by 
Hughes to Wenzell at ‘Worth 4-4000, one on the 10th, one on the 15th, 
two on the 19th, and the last one on the 26th. . 

In 1954 in March there were a total of seven calls. Hughes called 
Wenzell at Worth 4-4000 three times, once on the 3d at 5:30 p. m., 
again on the 5th at 4:15 p. m. and last on the 22d at 4:10 
p.m. McCandless phoned Wenzell at the same number twice, once 
on the 10th and again on the 25th. And Weuzell, as above stated, 
called Seal at Digby 44400 on March 1 at 2:29 p. m. and his own 
office (Worth 4—4010) the same day at 5:36 p. m. 

Jn 1954 im Apri) there were two calls, both by McCandless to 
Wenzell at Worth 4—4000 in New York, one on the 2d and the other 
on the 10th. This last call indicates rather positively that Wenzell’s 
employment at Budget continued to April 10, 1954, as Wenzell testi- 
fied and, after giving several other dates, Hughes finally testified on 
December 5, 1955. 
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Irem 22 


Item 22 consists of excerpts from Mr. Donnelly’s weekly activity 
reports. These show pal Donnelly spent hours with Wenzell from 
May 18 to September 25, 1953, getting for him detailed informatioa 
as to power produced = sold by TVA. For instance, June 15-19, 
1953, Wenzell “‘Requested names of utility companies who have sold 
or purchased or interchanged power with TVA over last 5 years, also 
amount to or from each company and sale price.’”” And Donnelly 
records June 22-26, 1953, he “met with J. Clark, budget officer and 
Mr. Kampmeier, Assistant Chief of Power Division of TVA, on some 
questions which Mr. Wenzell asked me to take up with them.’’ 
Wenzell was instructed to work secretly (p. 1247 et seq.) so he must 
have had to send Donnelly to the TVA people to ask his questions. 

Significantly, during the critical Dixon-Yates negotiation period 
(January 14 to April 10, 1954) Donnelly records many conferences 
with Wenzell (item 22, pp. 2-3). January 18-22, 1954, Donnelly says 
Wenzell requested further information from TVA for him and he 
sent it to Wenzell’s New York City address. And he sent ‘more 
power material” January 25-30, 1954. On February 8, 1954, Don- 
nelly met “at Wenzell’s request” with Edgar Dixon and Canady of 
Middle South. Conferences with Wenzell are noted, February 8-12, 
March 1—5, and March 8-12, 1954. The March 8-12 note states: 

“Met in Belcher’s office on March 9 at 4:30-6:00 p. m. with Belcher, 
Wenzell, McCandless, Warner, Pilcher, and Grahl in reference to 
joint analysis by AEC and TVA staff comparing TVA power costs to 
AEC with those proposed by Middle South Utility. (Analysis showed 
difference of $8 million per year, or $208 million over 25 years of 
proposed contract— Middle South High.)’ 

In its entirety, item 22 reads: 


‘‘®XCERPTED FROM MR. DONNELLY’S WEEKLY ACTIVITY REPORTS” 


May 18~22, 1953: “Met 4 times with and gave TVA material to 
Mr. A. Wenzell, of First Boston Corp. (list of 20 items as per memoran- 
dum I gave you).’ 48 

May 25~29, 1953: “Met with Mr. Wenzell twice on TVA and gave 
him further are fabidien requested such as information in last Presi- 
dential approval of allocation of costs of multipurpose dams and copy 
of TVA contracts with AEC at Paducah and Oak Ridge.”’ 

June 1-5, 1953: “Had three conferences with Mr. Wenzell. (He 
desired more information on TVA accounts and kilowatt-hours used.)”’ 

June 8-12, 1953: “Received power operating statement from TVA 
on a 12-month basis ending April 30, 1953 (for Mr. Wenzell). 

“Met with Wenzell, Pilcher, and Oeltjen on TVA and Cumberland 
power projects.”’ 

June 15-19, 1953: “Had a 2-hour conference with Mr. Wenzel) on 
June 19 in reference to the 26 various contracts which Alcoa has had 
with TVA. Also requested names of utility companies who have 
sold or purchased or interchanged power with TVA over last 5 years, 
also amount to or from each company and sale price.” 

June 22-26, 1953: “Met with J. Clark, budget officer, and Mr. 
Kampmeier, Assistant Chief of Power Division of TVA, on some ques- 
tions which Mr. Wenzell asked me to take up with them. 


75904—56——_12 
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“At his request met with Mr. Wenzell for 4 hours on June 23 and 
showed him processing step by step of TVA budget for 1954 from 
issuance of policy letter in June of 1952 to bill as passed by House 
on June 18, 1953. Also how apportionments work and monthly re- 
portsonsame. Also, spent another hour later with him and requested 
of TVA more material which he desires.” 

June 29—July 2, 1953: “Spent about 9 hours with Mr. Wenzell on 
TVA and at Miss Zook’s request secured many pamphlets, reports, 
etc., for him from TVA.” 

August 10-14, 1953: ‘Two conferences with Mr. Wenzell on TVA. 
(He proposed to be here with preliminary report on August 25 at 
which time he desires to go over same with me.)” 

August 24-28, 1953: “One and one-half hour conference with Mr. 
Wenzell on TVA, August 26.” 

August 31-September 4, 1953: “Attended 1%-hour meeting with 
Mr. Wenzell, consultant on TVA, with Messrs. Peterson, Warner, 
Pilcher, and Oeltjen.”’ 

September 21-25, 1953: “Had a 2-hour conference with Mr. 
Wenzell in reference to his study on TVA. (He is writing up a report 
at present.)”’ 

January 18-22, 1954: “Met with Mr. Wenzell on January 18 on 
TVA and requested further information from agency for him. Also 
received a long distance call from him on January 20 on other TVA 
information, after he had met with Mr. Strauss of AEC and Deputy 
Director Hughes. Sent material requested to his New York City 
address.” 

January 25-30, 1954: “Sent more power material to Mr. Wenzell 
to his New York City office, as requested.”’ 

February 8-12, 1954: “Met, at Mr. Wenzell’s request, February 8, 
1954, with Mr. Edgar Dixon, president of Middle South Utilities, 
Mr. Canady and Mr. Wenzell on TVA.” 

March 1-5, 1954: “Met Monday, March 1, 1954, with Mr. Wenzell, 
Mr. Cook of AEC, Messrs. McCandless, Schwartz, Warner, Pilcher 
and Grahl, in reference to proposal for power to AEC at Paducah 
through Memphis.” 

Met Tuesday, March 2, 1954, with Messrs. Wenzell, Seal, McCand- 
less, Schwartz, Warner, Pilcher, and Grabl, in reference to above. 
Helped prepare a memorandum on same from this Division to Mr. 
Rowland Hughes.” 

March 8-12, 1954: “Met in Mr. Belcher’s office on March 9 at 
4:30-6:00 p. m. with Messrs. Belcher, Wenzell, McCandless, Warner, 
Pilcher, and Grahl in reference to joint analysis by AEC and TVA 
staff comparing TVA power costs to AEC with those proposed by 
Middle South Utility. (Analysis showed difference of $8 million per 
year, or $208 million over 25 years of proposed contract—Middle 
South high.) 

“Met again in Mr. Belcher’s office on March 11 (from 4 to 5:45 
p. m.) with Messrs. Belcher, Wenzell, McCandless, Warner, Pilcher, 
Grahl, in reference to another analysis of comparison between cost of 
power from TVA and Middle South Utility. Mr. Cook of AEC is to 
contact Middle South Utility.” 
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Irem 23 


Item 23 gives two excerpts from Mr. Pilcher’s weekly activity 
reports. These show he gave TVA data to Wenzell May 18-22, 1953, 
and June 29—July 3, 1953, he discussed “with Mr. Wenzell TVA 
financial and power supply and requirements data.”’ In its entirety, 
it reads: 


‘‘SXCERPTED FROM MR. PILCHER’S WEEKLY ACTIVITY REPORTS” 


May 18-22, 1953: ‘Assisted in collection of data on TVA for Mr. 
Wenzell.”’ 

June 29-July 3, 1953: ‘Discussed, at length, with Mr. Wenzell 
TVA financial and power supply and requirements data.” 


Irem 24 


This consists of excerpts from Mr. Dodge’s secretary’s daily appoint- 
ment book. It reads: 

May 11, 1953: “4:00—Geo. Woods, First Boston Corp.” 

May 13, 1953: “Geo. Woods called (Worth 4—4000)—First Boston 
Corp. in N. Y. Would it be all right for Mr. Wenzell to come down 
to talk with you and ‘get hired’ on Friday of this week? I am to 
call and let him know.”’ 

May 15, 1953: “3:30—Mr. Wenzell, First Boston Corp.” 

May 20, 1953: “10:30—Mr. Wenzell” 


Finan 


May 20, 1953: “11—R. Jones.” 

May 20, 1953: “ Wenzell, McC., and Schwartz.”’ 
July 2, 1953: ‘1:45—Hughes and Wenzell.”’ 

March 9, 1954: “3:30—Mr. Wenzell.”’ 

March 11, 1954: ‘‘Wenzell on McCandless’ line x2187.”’ 





Irem 25 


Item 25 concerns Dodge and gives excerpts from his daily longhand 
notes, as follows: 

May 11, 1953: “Geo. Woods, First Boston.” 

May 15, 1953: “‘Wenzell, TVA project.”’ 

May 18, 1953: “S(am) Adams, Wenzell.”’ 

July 2, 1953: ‘‘Wenzell, TVA report.” 


Item 26 


Item 26 consists of excerpts from Mr. Hughes’ daily calendars. 
It reads: 

“Entries from daily calendars of Mr. Rowland R. Hughes pertaining 
to contacts with Mr. Adolphe Wenzell, May 1953 to May 10, 1954.” 

Friday, May 22, 1953: ‘Cancel Mr. Wenzell’s reservation on Ameri- 
can (Note to myself—KT).” 

Wednesday, June 3, 1953: ‘“Wenzell wants to see you re whether 
you have any.” 

Wednesday, June 17, 1953: “1:00 lunch—Mr. Belcher and Mr. 
Wenzell.” 
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Monday, June 29, 1953: ‘Call Burns’ secretary re Wenzell lunch- 
eon— What about this?” 

Tuesday, June 30, 1953: “Make appointment with Burns 
Wenzell?” 

Tuesday, August 11, 1953: “10:30, Mr. Wenzell.” 

Monday, August 24, 1953: ““Wenzell—T”’ (in telephone column of 
calendar ‘‘T’’? means that Mr. Wenzell called Mr. Hughes). 

Tuesday, August 25, 1953: “10:00, Mr. Wenzell (appointment was 
canceled).”’ 

Wednesday, August 26, 1953: 10:00, Mr. Wenzell, 11:00, Mr. 
Wenzell (both appointments canceled), 1:00, lunch with Wenzell.” 

Wednesday, September 2, 1953: “10:00, Mr. Wenzell, re his report 
on TVA, and Mr. Belcher. 12:30, lunch, Mr. Wenzell and Mr. Reid.”’ 

Thursday, September 3, 1953: “Get Ann copy of memo on Wenzell.” 

Friday, September 4, 1953: “Get Ann copy of Reid memo on 
Wenzell.”’ 

Tuesday, September 8, 1953: ‘‘Wenzell to sit in Adams’ office prob- 
ably; Velma Baldwin will let us know. Velma has a temporary pass 
for him. 

Wednesday, September 23, 1953: “‘Wenzell, WO 4-4000 NYC (on 
telephone column of calendar).”’ 

Thursday, January 14, 1954: ‘“‘Wenzell—W (in telephone column, 
“W”’ means Mr. Hughes called Wenzell).”’ 

Monday, January 18, 1954: ‘10:30, Mr. Wenzell, N. Y.” 

Thursday, February 4, 1954: ‘11:45, Wenzell, Dixon, and Seal.” 

Monday, February 8, 1954: ‘10:00, Wenzell, Dixon, and Canaday; 
5:15, Wenzell, Dixon, and Canaday.”’ 

Wednesday, February 10, 1954: ‘“Wenzell—W (in telephone 
column).” 

Monday, February 15, 1954: ‘‘Wenzell—W (in telephone col- 
umn).”’ 

Friday, February 19, 1954: “10:00, Mr. Wenzell, Schwartz, and 
McCandless re TVA power proposals (appointment postponed).” 

Tuesday, February 23, 1954: ‘110:00, Mr. Wenzell, Schwartz, and 
McCandless re TVA power proposals.” 

Friday, February 26, 1954: ‘Call Wenzell. Wenzell—W (in tele- 
phone column).” 

Wednesday, March 3, 1954: ‘‘Wenzell—T-—W (in telephone col- 
umn).”’ 

Tuesday, March 23, 1954: “4:00, Mr. Wenzell.”’ 

Friday, April 2, 1954: ‘‘Wenzell will be here 10:30. Meeting on 
TVA, Saturday, 11:00, Mr. Dixon et al.—Adams, Roberts C, 
McCandless, Belcher, Wenzell.’’ 

By this item also it is again indicated that Hughes telephoned 
Wenzell on January 14, 1954. 

Attention should be particularly called to the item ‘Monday, June 
29, 1953,” above, asking Hughes to ‘‘call Burns’ secretary re Wenzell 
luncheon. What about this?’ Budget states that the ‘‘Burns’’ meant 
is Arthur Burns, economic adviser to the President. 


Irem 27 


Item 27 gives excerpts from Mr. Belcher’s secretary’s appointment 
book noting conferences with Wenzell August 11 and September 2 
and 3, 1953, and March 11, 1954. 
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In its entirety, it reads: 

August 11, 1953: “Visited by Mr. A. H. Wenzell, consultant (for 
Bureau beginning in May, now winding up report) looking into TVA. 
He’ll be in again 2 weeks from today or August 25 per K. ‘Thomsen.”’ 

September 2, 1953: ‘10:00, meeting, Mr. Hughes’ office with Mr. 
Adolph H. Wenzell re Wenzell’s report as Bureau consultant on 
TVA.” 

September 3, 1953: “Per Miss Baldwin, Mr. Wenzell may use room 
238 next week (if Mr. (Sam) Adams is in) for office.” 

March 9, 1954: ‘4:00, conference on TVA-—AEC. Messrs. Me- 
Candless, Warner, Grahl, Pilcher, Wenzell (consultant), and 
Donnelly.” 

March 11, 1954: “3:25, Mr. McCandless and Mr. Wenzell, Warner, 
Grahl, Pilcher, Donnelly re TVA—AEC.”’ 


Item 28 


Item 28 gives excerpts from Mr. McCandless’ daily appointment 
sheets showing conferences with Wenzell on January 18 and 30, 
February 23, and March 16, 1954. 

In its entirety it reads: 

January 18, 1954: ‘‘Wenzell, AEC meeting Wednesday.” 

January 20, 1954, 4:20: “Hughes, Willams, Wenzell, McAffee 
(AEC).” 

February 23, 1954, 10:00: “Hughes, Wenzell—-TVA power pro- 
posal.”’ 

March 16, 1954, 9:45: ““Wenzell.”’ 


’ 


IremM 29 


Item 29 gives excerpts from the daily appointment sheets of Mr. 
McCandless’ secretary showing he saw Wenzell January 20, February 
23, March 11, 12, and 16, 1954. In its entirety, it reads: 

January 20, 1954, 4:20: “Hughes, W. Williams, Wenzell, McAffee 
(AEC).”’ 

February 23, 1954, 10:00: “Hughes, Wenzell, ete -——-TVA power 
proposal.” 

March 11, 1954, 2:45: “‘Wenzell (TVA-AEC)”’; 3:15: “Belcher, 
Wenzell, Warner, Pilcher.”’ 

March 12, 1954, 10:15: ‘“‘Wenzell.” 

March 16, 1956, 9:45: ‘‘Wenzell’’; 2:00: ‘‘Wenzell.” 

Items 28 and 29 would appear very incomplete because the testi- 
mony at the hearings indicates Wenzell saw a great deal of McCand- 
less. See item 21 for phone calls, McCandless to Wenzell. 


Item 30 


Other conferences by McCandless with Wenzell are limited to item 
30, said to be excerpts from his acting secretary’s daily appointment 
sheets and memo sheets. These indicate Wenzell canceled an ap- 
pointment with McCandless on February 19, 1954, but saw him 
February 23, 1954. Even so there must have been many more. 

In its entirety, item 30 reads: 

February 19, 1954, 10:00: Canceled Hughes’ office, Mr. Wenzell 
(N. Y.) (on TVA power proposal).’’ 
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February 23, 1954, 10:00: ““Mr. Wenzell (N. Y.) (TVA 
proposal).’’ 
5:45: “Mr. Wenzell.”’ 
March 11, 1954: “Mr Wenzell, sometime after 2:00 p. m.”’ 
March 16, 1954, 9:45: “‘Mr. Wenzell.’’ 
March 24, 1954, 2:00: ‘““Mr. Wenzell (Mr. McCandless) canceled.”’ 
Memo sheets 
March 16, 1954: ““Mr Wenzell, call Mr. Pilcher, x3218 to handle. 
Kay Thomsen re Mr. Wenzell; will call Mr. McCandless after lunch 
to arrange for another meeting for this p. m.”’ 
March 30, 1954: “3:37, Mr. Wenzell.”’ 
April 2, 1954: “Mr. Wenzell, N. Y. Worth 4-4000, 4-4010.” 
“Mr. Wenzell.”’ 
“Mr. Wenzell.”’ 
“Mr. Wenzell, TVA—AEC re meeting of April 3 at 
11 a. m.” 


CONCLUSION 


One cannot read these documents without coming to the conclusion 
that the career men at Budget to the man opposed the Dixon-Yates 
contract. 

But it is equally clear that Wenzell favored the contract and was 
urged by Budget to negotiate with Dixon-Yates for changes in the 
February 25 proposal. As we know, the significant change was a re- 
duced cost to about $149 per kilowatt-hour (941 J. C. A. E. and 595 


our hearings). But the other changes desired at Budget seem not to 
have been achieved in the April 10 proposal that was accepted. 





EXHIBIT 72 IN THE NORTHWEST POWER HEARINGS DATED 
JANUARY 16, 1953, INDICATING EBASCO INTEREST IN 
SUBSTITUTING PRIVATE POWER FOR TVA POWER 


JANUARY 16, 1953. 
Mr. J. E. Corurts, Jr., 
President and General Manager, 
The Montana Power Co., Butte, Mont. 

Dear Jack: The other day I got a request from Tex Norman for 
the enclosed statement. I talked with Charlie Oakes and Kinsey 
Robinson (who happened to be here) about the advisability of sending 
it and got their approval. I understand from Tex that he is not 
going to use it for some little time, and then on a very restricted basis, 
but | thought that you should have it so that vou could register any 
objection about it, should you see fitso todo, It is not for publication. 

With very best regards, 

Yours very truly, 
C. N. Puruuies, 
Trector of Research of basco 


THE TENNESSEE VALLEY AUTHORITY SITUATION 


The address of Gordon R. Clapp, Chairman of the Board, Tennessee 
Valley Authority, before the Kiwanis Club in Knoxville on December 
4, 1952, included these statements: 

“Kach year—next year, the year after that, and each year after 
that—as far ahead as we can foreseen, the Tennessee Valley must 
add 750,000 kilowatts of new powerplant capacity. 

“This steady addition of new capacity each year will call for about 
$200 million new investment in the TVA system each year. That 
means $1 billion in the next 5 years—the period of our present general 
forecast.”’ 

The TVA appropriations to June 30, 1953, total $1,596,734,581, 
representing the first 20 years of its existence. 

The TVA is a Government corporation with limited powers set 
up to market the surplus power from Government dams on the 
Tennessee River. Its powers, rights, and privileges are outlined in 
the TVA Act. 

Section 10 of the TVA Act contains a preference clause as follows: 

‘‘* * * in the sale of such current by the Board it shall give prefer- 
ence to States, counties, municipalities, and cooperative organizations 
of citizens or farmers, not organized or doing business for profit, but 
primarily for the purpose of supplying electricity to its own citizens 
or members * * *. 

“TV A’s earlier industrial power contracts were made subject to 
requirements of the Authority and the United States and the ‘prefer- 
ential rights of States, counties, municipalities and nonprofit organiza- 
tions of citizens and farmers.’ ”’ 


153 





154 POWER POLICY: DIXON-YATES CONTRACT 


The TVA Act does not contemplates that the Federal Government 
would assume the obligation to supply the unlimited power require- 
ments of any area. 

Manifestly the United States has no obligation or constitutional 
authority to supply the commercial power demands of the United 
States as a whole, of the Tennessee Valley, or of any other area. 
Plainly the United States could no more have such an obligation or 
such constitutional authority than it has an obligation or constitutional 
authority to supply the ordinary commercial demands for food, iron, 
steel, cotton, clothing, tobacco, or any other article or service used by 
the American people | on a subsidized or a profit basis. 

TVA, however, claims that it has the responsibility of meeting the 
entire power needs of the service area which it has preempted, and 
apparently is not considering any of the several alternate ways of 
accomplishing the same result. From the statements of Mr. Clapp 
it is evident that TVA will continue indefinitely to be a heavy drain 
on the Federal taxpayers. What practical steps could be taken at 
this time to reduce or eliminate this drain? 

Some statistics are helpful in understanding this matter. The 
composition of TVA’s sales of power has changed substantially in the 
last few years. ‘‘Firm”’ sales to other utilities have been reduced to 
the vanishing point, and the situation for the fiscal year 1952 was as 
follows: 


kK ilowatt-hour 
Preference customers sales (nearest 
million) 


Percent 
| of total 


4 metropolitan areas ‘ , 685, 000, 000 23. 22 
$ pom r municipalities each with annual sales of over 100 million kilowatt-hours 583, 000, 090 2. 89 
88 smaller municipalities | 2,681, 000, 000 13. 29 
$0 rut | electric cooperatives 1, 825, 000, 000 | 9. 05 

Total preference customers --. , 774, 000, 000 48.45 
Dir yet: pronecltn ge industrials __ , 831, 000, 000 23. 94 
Federal nci , 919, 000, 000 24. 38 
Used by TV A. 629, 000, 000 3.11 
Other utilities and miscellaneous - - | 24, 000, 000 2 


Total sales, exclusive of interchange -_- 20, 177, 000, 000 


As originally set up, TVA was a hydro system. From time to 
time it obtained steam-electric stations. The Wilson steam plant 
was transferred to it by the Army. Hales Bar, Nashville, Parksville, 
Bowling Green, Memphis, and the small plants, were originally owned 
and operated by the taxpaying utilities then serving the area. These 
plants were taken over when TVA expropriated the taxpaying utili- 
ties. TVA kept the steam plants instead of assigning them to city 
ownership, as it should have done. Watts Bar was built as a defense 
measure while the United States was preparing for the late war. 

in 1949 TVA started New Johnsonville steam-electric station to 
produce electric power and energy solely for commercial sale to the 
public. By that time it had completed its entire hydro program, save 
for a few minor odds and ends. New Johnsonville marked the start 
of a large steam-electric construction program. By 1956 over 70 per- 
cent of its 9,600,000 kilowatts will be steam-electric capacity. TVA 
will have become a steam-electric system with supplemental hydro. 

Obviously all additional load will be carried by new steam- ‘electric 
capacity which will cost $1 billion to build during the next 5 years. 
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The dram on the Federal taxpayers by reason of TVA could be 
reduced by use of | or all of 6 different plans. 

1. Limit the TVA service area.—The area of the Tennessee Valley 
is about 40,000 square miles. The present service area of TVA 
over 80,000 square miles. The Authority has expanded its operations 
far beyond the scope of the TVA Act, and much of its load growth 
has been due to this area expansion 

Prevent TVA selling industrial power below cost-—-The TVA Act 
contains a preference clause. Thus municipalities and co-ops hav: 
first call on TVA power. The Authority has enough power now to 
meet the future needs of these preference customers for a long tims 
to come. The steam capacity now being built is to carry industrial 
load, at an obvious loss unless TVA rates are raised. As long as 
subsidized electric power is furnished to industries using large quan 
tities of electricity, they will continue to expand operations already 
located there, and additional industries will move in, thus aggravating 
ae situation. 

. Remove the subsidies from TVA rates.— For example, one of the 
reasons why the load of the preference customers is going up is that 
a rate far below cost is offered for house heating by clectricity— a rate 
so low as to be competitive with fuel. It hardly seems fair for the 
taxpayers of the United States to be forced to pay a substantial part 
of ~ house-heating bills of the people of the TVA service area 

Locate Federal industries in other sections of the country.— The 
a rapid increase in TVA sales are those to Federal agencies (mainly 
AEC plants). These sales more than doubled from 1951 to 1952 
and are now the largest class of TVA business. The electric com- 
panies of this country, by means of the great powerplants being built 
for AEC parenees, by the Eleetvic Energy Inc., Ohio Valley Electric 
Corp., and South Carolina Electric & Gas Co. have proved that they 
can build big powerplants for such loads Without drawing on th 
Federal taxpayers for construction money. Moreover, these plants 
will stand on their own feet, produce substantial tax revenues and 
serve the Federal agencies at low rates. 

The large industries could build their own power plants.—Almost 
a ean of TVA sales are to a few large industries. Practically all of 
it goes to six large corporations. Many such industries in other areas 
have their own powerplants. There is no reason for the Federal Gov- 
ernment to supply large corporations in the TVA area with steam- 
electric power at a cost to the t taxpayers gre ater than the rates being 
paid by the companies for power. TVA, when, as, and if it needs 
power for its preference customers, should cancel the industrial con- 
tracts for firm power, and substitute secondary contracts at reasonable 
rates. Then to the extent they need firm power, these companies 
should build their own steam-electric plants to firm up their secondary 
contracts with TVA. As a matter of fact, most electrochemical in- 
dustries get along very well with secondary energy. ‘These plants 
could be coordinated with the TVA system, just as the Aluminum 
Company’s now are, and every operating economy secured. 

6. The big m unicrpalities could build their own base load steam-electric 
capacity.—TVA supplies municipalities under so-called captive con- 
tracts which require the cities to buy all their power requirements 
from TVA and which tie them hand and foot, and make them com- 
pletely subordinate to the Authority. Should additional steam- 
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electric capacity be needed in the TVA area for any reason the captive 
features of these contracts should be abandoned, and the larger cities 
be permitted and encouraged to build base load steam, and buy only 
peak power and fuel saving energy from TVA. The municipalities 
are tax exempt; they could build and operate the steam capacity for 
less cost than the Federal Government would experience if it let TVA 

do it, because 

(a) The municipalities would locate the steam plants at the 
load centers, thus saving transmission facilities and reducing 
transmission losses. 

(6) Memphis, for example, could use natural gas for fuel. 

(c) The plants could be of more simple design, and planned to 
meet the local situation. In particular, the cooling water prob- 
lem would be less difficult. 

(d) The municipalities could operate the plants in conjunction 
with their city water departments, with resulting savings. 

(e) The cities could finance the projects with tax-free revenue 
bonds. 

The four metropolitan areas (Chattanooga, Knoxville, Nashville, 
and Memphis) have loads big enough to justify the construction of 
high pressure, high temperature, and. very efficient powerplants usin 
the largest practical units. This capacity would be integrated with 
the TVA system, and every operating economy realized. 

Even the four next sized cities (Decatur, Florence, Huntsville, and 
Johnson City) have loads big enough to justify plants of very effi- 
cient size. 

The essential electric supply to the cities for street lighting, water 
pumping, hospital operation, and other vital services now at the 
mercy of transmission line failure, would be safeguarded by a big 
steam plant within the city limits. 

Modification of existing contracts would present no serious prob- 
lem. TVA could credit the city for the power it generated, or the 
provisions of the present contracts could be adjusted to fit the new 
conditions. The municipalities would gain material benefits from the 
move. For example, they would be liberated from the domination 
and restrictions which, among other things, prevents them from using 
the proceeds of their electric operations as they see fit. 

The drain on the Federal taxpayers could be eliminated entirely by 
donationalizing the power operations of TVA. A practical plan to do 
this would be to— 

1. Leave the dams, reservoirs, and the fertilizer operations in 
the hands of TVA, to be operated by it for navigation, flood 
control, recreation, and fertilizer production. 

2. Sell to the public or to a non-Federal organization the power- 
houses, transmission lines, and electric power business under 
Federal license if practical. 

3. Provide that the purchaser would pay the Federal Govern- 
ment for the use of the falling water at the dams. 

4. Result in the purchaser (if a taxpayer) paying Federal, 
State, and local taxes on the electric property. 

5. Restore the electric operations to the jurisdiction of the 
State regulatory commissions. 

If the property were sold to the public, it would probab! be dene 
by the corporate method, whereby the public would buy the bonds and 
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stocks and thereafter manage the property and be responsible for and 
provide for the future power needs of the service area. 

No operating economies would be lost by this plan. 

If the hydropowerhouses, steam plants, and transmission facilities, 
including work under construction, could be denationalized for original 
cost less accrued depreciation as of June 30, 1953, slightly more than 
$1 billion would be recovered for the Federal taxpayers, and the 
future drains on them for additional construction funds would be 
eliminated. 





Petition by Dixon-Yates to United States Court of Claims, December 
13, 1955 


UNITED STATES COURT OF CLAIMS 
Docket No. 479-55 


MississipP1 VALLEY GENERATING CoMPANY, on its own behalf, and 
to the use of: DickKMANN-P1cKENS-Bonpb ConstrRucTION Co.; EBasco 
SERVICES INCORPORATED; JACKSON Lire INSURANCE CoMPANy; Jd. 
A. Jones Construction Company; WILLKIE OwrENn Farr Ga.L- 
LAGHER & WALTON (a partnership); Mi,panx, Tweep, Horr & 
Hapiey (a partnership); THe Barcock & Wiicox Company; 
Bowers & Woop Manuracturina Co.; Exuiorr Company; 
FiscHer STEEL Corporation; THe Griscom-RusseELL Company; 
WestincHouse Exectric Corporation; WortHiIneton Cor- 
PORATION; PaNnpick Press, INc.; CAHILL, GorDON, REINDEL & 
Out (a partnership); Winrurop, Stimson, Putnam & RoseErts 
(a partnership); Rem & Priest (a partnership); Housn, Mosrs & 
Homes (a partnership); ARTHUR ANDERSEN & Co. (a partnership) ; 
Mipp.e Sovuts# Uriuirises, Inc.; Toe SourHERN Company; ARKAN- 
sas Power & Licut Company; Tue First Nationa, City Bank 


or New York and Wurre & Cass (a partnership), 


Plaintiff, 
against 


Tue Unirep States or AMERICA, 
Defendant. 
PETITION 


(Filed December 13, 1955) 


To THE HONORABLE THE JUDGES OF THE CouRT OF CLAIMS OF THE 
Unirep States: 

The plaintiff, Mississippi Valley Generating Company, by its 
attorney, John T. Cahill, respectfully shows: 

For a First, Separate and Distinct Claim for Relief: 

1. The plaintiff is a corporation duly organized and existing under 
the laws of the State of Arkansas. Its address is P. O. Box 1376, West 
Memphis, Arkansas. 

2. The jurisdiction of this Court is invoked under the provisions of 
the Act of June 25, 1948, c. 646, 62 Stat. 940, as amended by Act of 
July 28, 1953, c. 253, § 7, 67 Stat. 226, and Act of September 3, 1954, 
c. 1263, § 44, 68 Stat. 1241; 28 U.S. C. § 1491. 

3. This action arises under a contract dated November 11, 1954, as 
modified by a Supplement No. 1 of the same date, entered into be- 
tween plaintiff and United States of America, which acted by and 
through the Atomic Energy Commission (herein called the AEC). 
This modified contract is known as Power Contract No. AT—(49-1)-814 
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and is referred to herein as the Power Contract. The Power Contract 
was entered into pursuant to Section 164 of the Atomic Energy Act of 
1954 (Act of August 30, 1954, 68 Stat. 199; 42 U.S.C. § 2204). There 
is attached hereto and marked ‘Exhibit A”’ a true and correct copy of 
the Power Contract,* together with a letter agreement, also dated 
November 11, 1954, between the plaintiff and the AEC, with an 
accompanying ‘‘“Memorandum re Power Contract Dated November 
11, 1954, Between AEC and Mississippi Valley Generating Com- 
pany.” 

4. The Power Contract was duly executed and delivered by and 
between the plaintiff and the defendant on November 11, 1954. 

5. All conditions precedent to the effectiveness of the Power Con- 
tract have been duly performed or have occurred. 

6. The plaintiff has duly performed all the terms and conditions of 
the Power Contract on its part to be performed until it was excused 
from doing so by acts of the defendant as hereinafter alleged in par- 
agraphs 10 and 11. 

7. Pursuant to the Power Contract, the plaintiff commenced con- 
struction of the Facilities (defined in Section 1.01 of the Power Con- 
tract). Subcontracts were entered into between the plaintiff and 
certain subcontractors, and purchase orders for materials were placed 
by plaintiff or its duly authorized agent in connection with construc- 
tion of said Facilities. 

8. In order to carry out its obligations under the Power Contract, 
the plaintiff entered into contracts or subcontracts, including those 
with the following persons or companies: 

a. Dickmann-Pickens-Bond Construction Co., with offices at 
319 Gazette Building, Litthe Rock, Arkansas: contract for fur- 
nishing, driving and concreting cast-in-place compressed pedestal 
type concrete piles. 

b. Ebasco Services Incorporated, with offices at Two Rector 
Street, New York, N. Y.: contract for engineering, purchasing 
and traffic, inspection and expediting, construction management, 
starting and testing and other services. 

e. Jackson Life Insurance Company, with offices at Falls Build- 
ing, Memphis, Tennessee: contract for sale to Mississippi Valley 
Generating Company of a minimum of 200,000 yards of sand. 

d. J. A. Jones Construction Company, with offices at 209 
W. Fourth Street, Charlotte, North Carolina: contract for gen- 
eral yard grading, embankment fill, wood piles, concrete founda- 
tions and performance of related work. 

e. Certain insurance companies: agreements providing, among 
other things, for the sale by the plaintiff to them of certain bonds, 
and for the payment by the plaintiff of the reasonable charges 
and disbursements of their special counsel, Messrs. Willkie Owen 
Farr Gallagher & Walton, a law firm with offices at 15 Broad 
Street, New York, N. Y. 

f. Certain banks: an agreement providing, among other things, 
for a certain bank credit, and for the payment by the plaintiff of 
the reasonable charges and disbursements of their special counsel, 
Messrs. Milbank, Tweed, Hope & Hadley, a law firm with offices 
at No. 15 Broad Street, New York, N. Y. 

9. Also, in order to carry out its obligations under the Power 
Contract, the plaintiff or its duly authorized agents placed purchase 


* The text of the contract is not printed here but may be found in the November 19h, JCAE hearings 
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orders for materials, including purchase orders with the following 
vendors: 

a. The Babcock & Wilcox Company, with offices at 161 East 
52nd Street, New York 17, N. Y.: purchase order for 3 steam 
generating units. 

b. Bowers & Wood Manufacturing Co., with Post Office 
address of Box 373, West Memphis, Arkansas: purchase order 
for circulating water piping. 

c. Elliott Company, with offices at 271 Church Street, New 
York, N. Y.: purchase order for feed-water system-deaerating 
heaters. 

d. Fischer Steel Corporation, with offices at 269 Walnut, 
Memphis, Tennessee: purehase order for reinforcing bars for 
foundations and concrete structures. 

e. The Griscom- Russell Company, with offices at 285 Madison 
Avenue, New York, N. Y.: purchase order for feedwater heaters 
and evaporator. 

f. Westinghouse Electric Corporation, with offices at 40 Wall 
Street, New York 5, N. Y.: purchase order for 3 turbine generator 
units and accessories. 

g. Worthington Corporation, with offices at 99 Park Avenue, 
New York, N. Y.: purchase order for 3 condensing plants and 
accessories. 

10. Thereafter, on July 11, 1955, the President of the United States 
directed the AEC to bring about termination of the Power Contract. 

11. On July 11, 1955, the AEC notified the plantiff orally of the 
directive of the President that the Power Contract be terminated and 
on July 30, 1955, such advice was confirmed by the AEC in writing. 

12. The plaintiff, as a result of that notice and in order to mitigate 
damages, immediately gave notice to subcontractors and vendors to 
cease work in such a manner as to obtain maximum salvage value. 

13. The AEC on November 23, 1955, notified the plaintiff in 
writing that the Power Contract was not an obligation which would 
be recognized by the United States. 

14. The contracts and subcontracts referred to in paragraph 8 and 
the purchase orders referred to in paragraph 9 have been duly termi- 
nated or cancelled. 

15. By reason of performance of the contracts and subcontracts 
referred to in paragraph 8, prior to their termination, the following 
claims have been made to the plaintiff by the contractors and sub- 
contractors listed in said paragraph: 


a. Dickmann-Pickens-Bond Construction Co__................ 2. $17, 686. 91 
b. Ebasco Services, Incorporated_-__...............-------..---- 589, 430. 76 
c. Jackson Life Insurance Company ..........--...------------. 21, 500. 00 
d, J. A. Jones Construction Company_-_._.............--------.- 296, 407. 63 
e. Willkie Owen Farr Gallagher & Walton__-_.......---.-.--2_- 75, 800. 00 
f. Milbank, Tweed, Hope & Hadley__............----------.--- 15, 000. 00 


16. By reason of performance under the Purchase Orders referred 
to in paragraph 9, prior to their cancellation, the following claims 
have been made to the plaintiff by the vendors listed in said para- 
graph: 


Bro Pe TP 
ee ig eet el eet oD 
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a. The Babcock & Wilcox Company....................... ... $204, 216. 40 
b. Bowers & Wood Manufacturing Co_.................-.--.- 15, 978. 72 
ee kek eumonounsnmenemecs 11, 890. 02 
d. Fischer Steel Corporation._.......................-.-. side 14, 949. 20 
e. The Griscom-Russell Company . 2....................-..-- j 5, 961. 60 
f. Westinghouse Electric Corporation._.__.................... , 208, 743. 00 
I a ie ae ~ 6, 613. 92 


17. Also, for the purpose of, in order to carry out its obligations 
under, and in connection with, the Power Contract, the plaintiff 
incurred obligations, including related disbursements, for profes- 
sional and other services, and materials and supplies, as follows: 


(a) Pandick Press, Inc., a corporation with offices at 22 Thames 
Street, New York, N. Y., which furnished printing services $45, 687. 42 
(b) vo Gordon, Reindel & Ohl, a partnership with offices at 
3 Wall Street, New York, N. Y. , Which furnished legal services 
aes oe My BR Ee wikeSdowt 246, 198. 76 


(c) Winthrop, Stimson, Putnam & Roberts, a . partnership with 
offices at 40 Wall Street, New York, N. Y., which furnished 


legal services and Se iene ne oe 108, 128. 67 
(d) Reid & Priest, a partnership with offices at Two Rector Street, 
New York, N. Y., which furnished legal services and advice__- 7, 097. 12 


(e) House, Moses & Holmes, a partnership with offices at 1014 Boyle 
Building, Little Rock, Arkansas, which furnished legal services 


OE I a ii, i i ail al i a 9, 860. 26 
(f) Arthur Andersen & Co., a partnership with offices at 67 Broad 
Street, New York, N. Y., which furnished accounting services_._ 17, 769. 66 


(g) Middle South Utilities, Ine., a public utility holding company 

with offices at 2 Rector Street, New York, N. Y., which made 

expenditures and incurred liabilities for the benefit and account 

Ok. Grn eeeibaes i0l SEO GUUS OL. kk oo ceo eee a---. 4, 651. 86 
(h) The Southern Company, a public utility holding company with 

offices at 250 Park Avenue, New York, N. Y., which made ex- 

penditures and incurred liabilities for the benefit and account of 

the plaintiff in the amount of_.....-.....-..--...------.-- 29, 715. 96 
(i) Arkansas Power & Light Company, a public utility company with 

offices at 4th and Louisiana Streets, Little Rock, Arkansas, 

which made expenditures and incurred liabilities for the benefit 

and account of the plaintiff in the amount of__.____--- 8, 115. 73 
(j) The First National City Bank of New York, a national banking 

association with offices at 2 Wall Street, New York, N. Y., 

which furnished services as prospective trustee under the plain- 

tiff’s proposed mortgage and deed of trust____- 1, 000. 00 
(k) White & Case, a partnership with offices at 14 Wall Street. New 

York, N. Y., which furnished legal services and advice as coun- 

sel to The First National City Bank of New York as prospective 

trustee sd sein ii eeitinietilinninitaalieitieS 1, 000. 00 

18. In addition to the foregoing, the plaintiff has incurred expenses 
and costs and has been subjected to indebtedness and liabilities for 
which it is entitled to be compensated as damages for breach of the 
Power Contract in the aggregate amount of $571,374.85. 

19. Under the terms of the Power Contract, the plaintiff is now 
entitled to the amount of $3,534,778.45, which defendant, as alleged 
above in paragraph 13, has refused to pay. Of said amount of 
$3 534,778.45, $571,374.85 is due and owing to plaintiff in its own 
right; $17,686.91 is for the use and benefit of Dickmann-Pickens- 
Bond Construction Co.; $589,430.76 is for the use and benefit of 
Ebasco Services Incorporated ; $21,500.00 is for the use and benefit 
of Jackson Life Insurance Company; $296,407.63 is for the use and 
benefit of J. A. Jones Construction Company; $75,800.00 is for the 
use and benefit of Willkie Owen Farr Gallagher & Walton (a partner- 
ship); $15,000.00 is for the use and benefit of Milbank, Tweed, Hope 
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& Hadley (a partnership); $204,216.40 is for the use and benefit of 
The Babcock & Wilcox Company; $15,978.72 is for the use and bene- 
fit of Bowers & Wood Manufacturing Co.; $11,890.02 is for the use 
and benefit of Elliott Company; $14,949.20 is for the use and benefit 
of Fischer Steel Corporation; $5,961.60 is for the use and benefit of 
The Griscom-Russell Company; $1,208,743.00 is for the use and bene- 
fit of Westinghouse Electric Corporation ; $6,613.92 is for the use and 
benefit of Worthington Corporation; $45,687.42 is for the use and 
benefit. of Pandick Press, Inc.; $246,198.76 is for the use and benefit 
of Cahill, Gordon, Reindel & Ohl (a partnership); $108,128.67 is for 
the use and benefit of Winthrop, Stimson, Putnam & Roberts (a 
partnership); $7,097.12 is for the use and benefit of Reid & Priest 
(a partnership); $9,860.26 is for the use and benefit of House, Moses 
& Holmes (a partnership); $17,769.66 is for the use and benefit of 
Arthur Andersen & Co. (a partnership); $4,651.86 is for the use and 
benefit of Middle South Utilities, Inc.; $29,715.96 is for the use and 
benefit of The Southern Company; $8,115.73 is for the use and benefit 
of Arkansas Power & Light Company; $1,000.00 is for the use and 
benefit of The First National City Bank of New York; and $1,000.00 
is for the use and benefit of White & Case (a partnership). The 
plaintiff will also incur additional expenses prior to the satisfaction 
of the judgment herein, the amount of which will be supplied by 
amendment hereto. All such amounts consist of reasonable liabilities, 
costs, indebtedness, cancellation or revocation costs and damages, or 
other reasonable costs, expenses, charges or losses resulting from the 
Power Contract and its breach. 

20. The defendant has failed and neglected to perform the condi- 


tions of the Power Contract on its part in that it has failed to pay 
money in the sum of $3,534,778.45, due and owing to the plaintiff in 
its own right or for the use and benefit of the persons alleged in 
paragraphs 8, 9 and 17 thereof. The only formal action granting or 
denying the alleged claim is set forth herein in paragraph 13. 


For a Second, Separate, Distinct and Alternative Claim for 
Relief: 

21. The plaintiff repeats each and every allegation contained in 
paragraphs 1 through 18 hereof. 

22. By reason of the repudiation and breach of the Power Contract, 
the plaintiff has been damaged in the amount of $3,534,778.45. The 
plaintiff will also incur additional expenses constituting damages 
arising out of such breach prior to the satisfaction of judgment herein, 
the amount of which will be supplied by amendment hereto. 

WHEREFORE, plaintiff prays for judgment: 

I. In its favor and against the United States of America in the sum 
of $571,374.85 and further prays for judgment in its favor— 
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to ee use and benefit of Dickmann-Pickens-Bond Construction 
aeRO $17, 686. 91 


bk helen ihc ta iba si dak Od es ae nected bint Sak bieblin lub tape 589, 430. 76 
to the use and benefit of Jackson Life Insurance Company, in the 
i 21, 500. 00 
to the use and benefit of J. A. Jones Construction Company, in the 
IN itinerant nnn th tito alata een minnas 296, 407. 63 
to the use and benefit of Willkie Owen Farr Gallagher & Walton (a 
partnership), in the eum of. . . 2. oe oe nnn ce eens s- 75, 800. 00 
to the use and benefit of Milbank, Tweed, Hope & Hadley (a 
ereeee, Th TO GR Gi oo ec ecsuscsecdeteesccecsheuees~ 15, 000. 00 
to the use and benefit of The Babcock & Wilcox Company, in the 
DU Ol ks ect b Soe eee ke seb eM edabecededideccncse 204, 216. 40 


to the use and benefit of Bowers & Wood Manufacturing Co., in 
Sen I ee oe oe ee te das de ea babies sau 15, 978. 72 


to the use and benefit of Elliott Company, in the sum of. ..- ~~~ 11, 890. 02 
to the use and benefit of Fischer Steel Corporation, in the sum of _ - 14, 949. 20 
to the use and benefit of The Griscom-Russell Company, in the 

i a ee ae 5, 961. 60 


to the use and benefit of Westinghouse ‘Electric Corporation, in 
Cee. oi. LSU a eieeat. See . 1, 208, 743. 00 


to the use and benefit of W orthington Corporation, in the sum of __ 6, 613. 92 
to the use and benefit of Pandick Press, Inc., in the sum of_..--- 45, 687. 42 
to the use and benefit of Cahill, Gordon, Reindel & Ohl (a partner- 

SOE), We We Riles hee See ae bacon awesisese c= 246, 198. 76 
to the use and benefit of Winthrop, Stimson, Putnam & Roberts 

(a partnership), in the sum of... ....5....-.......-..--... 108, 128. 67 
to the use and benefit of Reid & Priest (a partnership), in the sum 

ak tc ata ad a i de ie 7, 097. 12 
to the use and benefit of House, Moses & Holmes (a partne rship), 

i SO On WR eT. ou oe ah ee i AG) 9. 860. 26 
to the use and benefit of Arthur Andersen & Co (a partnership), 

A 17, 769. 66 
to the use and benefit of Middle South U tilities, Inc., in the sum 

BE Sek Severn ee es ne ol eee ene 4, 651. 86 
to the use and benefit of The Southern Company, in the sum of _- 29, 715. 96 


to the use and benefit of Arkansas Power & Light Company, in 
acs RE a a 
to the use and benefit of The First National City Bank of New 


8, 115. 73 


cork, im the sent ee ce. eo ee he Le 1, 000. 00 
and 
to the use and benefit of White & Case (a parte), in the sum 

aI a a 1, 000. 00 


or a total of $3,534, 778.45, with interest thereon from July 11, 1955; 
or, in the alternative; 

II. In favor of the plaintiff and against the United States of America 
in o sum of $3,534,778.45, with interest thereon from July 11, 1955; 
anc 

III. For such other and further relief as to this Court seems just 
and proper. 

Joun T. CAHILL, 
63 Wall Street, 
New York 6, N. ¥. 
Wiiuram C. CHANLER, 
40 Wall Street 
New York 5, N. Y. 
Of counsel. 
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JOINT RESOLUTION OF SENATOR ESTES KEFAUVER (WITH 
SENATORS O’MAHONEY AND ANDERSON) ASKING 
SPECIAL COUNSEL BE HIRED TO DEFEND DIXON-YATES 
SUIT IN COURT OF CLAIMS 


[S. J. Res. 112, 84th Cong., 2d sess.] 


JOINT RESOLUTION To provide for the appointment of a chief special counsel 
and an assistant special counsel to represent the United States in litigation 
brought against the United States to recover damages under the so-called 
Dixon-Yates contract 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President is 
authorized and directed to appoint, by and with the advice and consent 
of the Senate, a chief special counsel and an assistant special counsel 
who shall have charge and control on behalf of the United States of 
all litigation brought against the United States or any department 
or agency thereof to recover damages under the so-called Dixon- 
Yates contract entered into by the United States, through the Atomic 
Energy Commission, for the construction of a generating plant and 
related facilities in the vicinity of West Memphis, Arkansas (commonly 
known as the “Dixon-Yates contract’). Notwithstanding any 
provision of law relating to the powers and duties of the Attorney 
General of the United States, the United States attorneys, or the 
officers and employees of the Department of Justice, the special 
counsel appointed pursuant to this joint resolution shall have full 
power and authority to conduct all such litigation on behalf of the 
United States or any department or agency thereof. 

Sec. 2. (a) Notwithstanding the provisions of any other law, the 
special counsel shall have full power and authority to examine all the 
records and files pertaining to the Dixon-Yates contract of the Atomic 
Energy Commission, the Bureau of the Budget, the Securities and 
Exchange Commission, and any other department or ageacy of the 
Government which had any part, directly or indirectly, in the prepara- 
tion and negotiation of such contract. 

(b) Any officer or employee of the United States who withholds or 
conceals any of such records or files from the special counsel, or who 
destroys or falsifies any of such records or files, shall be fined not more 
than $5,000 or imprisoned for not more than one year, or both. 

Sec. 3. (a) The special counsel and the assistant special counsel 
appointed pursuant to this joint resolution shall each receive com- 
pensation at the rate of $18,000 per annum. 

(b) The special counsel may appoint and fix the compensation of 
such professional, technical, and clerical assistants as he determines 
necessary to enable him to carry out his duties under this joint reso- 
lution. The rate of compensation of any such assistant shall not 
exceed the rate of compensation provided by the Classification Act 
of 1949 for persons performing comparable duties and functions. 
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Sec. 4. There are authorized to be appropriated to the President 
such sums as may be necessary for the purpose of paying the com- 
pensation of the special counsel, the assistant special counsel, and 
their assistants, and for such other expenses as may be necessary to 
enable the special counsel to carry out his duties under this joimt 
resolution. 





ANSWER FILED JULY 12, 1956, BY UNITED STATES TO DIXON. 
YATES SUIT IN COURT OF CLAIMS 


IN THE UNITED STATES COURT OF CLAIMS 
Docket No. 479-55 


Mississipp1 VALLEY GENERATING COMPANY, PLAINTIFF, 0. THE 
Unitep STaTEs, DEFENDANT 


ANSWER OF THE UNITED STATES 


For its answer to Plaintiff’s petition, the United States, Defendant, 
admits, denies, and alleges as follows: 


First separate claim for relief 


1. Denies the allegations of paragraph 1 for lack of knowledge or 
information sufficient to form a belief as to the truth thereof. 

2. The allegations of paragraph 2 constitute conclusions of law not 
requiring an answer. 

3. Admits that a certain document designated ‘‘Power Contract No. 
AT--(49-1)-814,”’ a certain alleged supplemental agreement designated 
“supplement No. 1,’’thereto, and a letter agreement with an accom- 
panying “‘Memorandum re Power Contract Dated November 11, 1954, 
between AEC and Mississippi Valley Generating Co.” were executed 
between Plaintiff and Defendant acting through the Atomic Energy 
Commission, on November 11, 1954, but denies that said Power Con- 
tract and supplement No. 1, were executed in the manner and form set 
forth in exhibit A to Plaintiff’s petition; denies that all documents and 
agreements entered into between the parties hereto constituting or re- 
lating to the alleged Power Contract are contained in exhibit A to 
Plaintiff’s petition; and further denies all allegations of material fact 
contained in paragraph 3 of Plaintiff’s petition not herein specifically 
admitted or qualified. 

4. Denies the allegations of paragraph 4, except to admit that No- 
vember 11, 1954, was the date of execution and delivery of certain 
alleged agreements constituting or relating to a so-called Power Con- 
a a a Plaintiff and Defendant referred to in paragraph 3 

ereof. 

5. Denies the allegations of paragraph 5, and specifically alleges 
that the conditions precedent to the effectiveness of the alleged agree- 
ment and the obligations of the parties thereunder, including those set 
forth in section 8.15 thereof, did not occur and were not performed by 
Plaintiff. 

6. Denies the allegations of paragraph 6. 

7 to 9, inclusive. Denies the allegations of paragraphs 7 to 9, in- 
clusive, for lack of knowledge or information sufficient to form a be- 
lief as to the truth thereof. 

10. Admits that on July 11, 1955, the President of the United 
States directed the Atomic Energy Commission (hereinafter referred 
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to as the AEC) to take the necessary steps to being to an end the 
relationship between Plaintiff and Defendant, but otherwise denies 
the allegations of paragraph 10. 

11. Admits that on July 11, 1955, the AEC notified Plaintiff orally 
of the directive of the President set forth in paragraph 10 hereof, and 
that by letter dated July 30, 1955, the AEC notified Plaintiff that the 
President had directed the AEC to end the relationship between 
Plaintiff and Defendant. Except as admitted, Defendant denies the 
allegations of paragraph 11. 

12. Denies the allegations of paragraph 12 for lack of knowledge or 
information sufficient to form a belief as to the truth thereof. 

13. Admits that the AEC notified Plaintiff by letter dated Novem- 
ber 23, 1955, as follows: 

“The Commission has completed its review of the June—August 
1955 record established by the Senate Judiciary Subcommittee on 
Antitrust and Monopoly Legislation, hearings before the Securities 
and Exchange Commission, and related data respecting the Mississippi 
Valley Generating Company power contract with the United States 
of November 11, 1954, No. AT—(49-1)-814. 

‘Upon the advice of counsel, the conclusion has been reached that 
the contract is not an obligation which can be recognized by the 
United States, and you are hereby advised that it will not be recog- 
nized by the United States.” 


Except as herein admitted, Defendant denies the allegations of 
paragraph 13. 


14 to 18, inclusive. Denies the allegations of paragraph 14 to 18, 
inclusive, for lack of knowledge or information sufficient to form a 
belief as to the truth thereof, except that Defendant specifically denies 
that Plaintiff is entitled to be compensated by Defendant in the 
amount set forth in paragraph 18 or in any other amount. 

19. Denies the allegations of paragraph 19, and specifically denies 
that the sums therein mentioned, or any other amount, is due Plaintiff 
either in its own right or for the use and benefit of any of the persons 
specified therein, or any other persons. 

20. Admits that Defendant has not paid Plaintiff the sum of 
$3,534,778.45, but otherwise denies the allegations of paragraph 20. 


Second and alternative claim 

21. Incorporates herein as its answer to Plaintiff’s second and 
alternative claim, the admissions, denials, and allegations heretofore 
set forth in response to paragraphs 1 to 18, inclusive, of the petition. 

22. Denies the allegations of paragraph 22. 

23. Except as herein admitted, denied, or qualified, denies all 
allegations of material fact contained in Plaintiff’s petition. 


Affirmative defenses 


24. The alleged agreement set forth in the petition is in violation 
of the statutes and laws of the United States and is unlawful, null and 
— and contrary to public policy for the following reasons, among 
others: 

(A) The alleged agreement is contrary to public policy, unlawful, 
and null and void by reason of the activities of one Adolphe H. 
Wenzell, a salaried vice president of First Boston Corporation of 
New York City, a financial institution specializing in the underwriting, 
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sale, and marketing of corporate securities, including, particularly; 
those of public utilities. During periods in the years 1953 and 1954; 
Wenzell was employed by the Bureau of the Budget as a consultant 
with respect to problems concerning the furnishing, operation, and 
expansion of electric facilities in the area of the ‘Tennessee Valley 
Authority (hereinafter referred to as the TVA) and concerning im- 
portant aspects of the project involved in the alleged agreement. For 
a portion of said time, the Bureau of the Budget was, mm collaboration 
with AEC, actively engaged in the consideration and development of 
the project subsequently embodied in the alleged agreement. During 
said period, Wenzell consulted with, advised, and represented the 
Government in certain important matters involved in the negotiations 
with respect to the alleged agreement and the project covered thereby, 
including the cost of the project and the costs involved in the sale by 
Plaintiff of its securities to financial institutions in order to finance the 
project. During the same period Wenzell was, at all times, a salaried 
vice president of First Boston Corporation who consulted with, 
advised, and represented the First Boston Corporation with respect 
to its relation to said project, the alleged agreement, and its relations 
with Plaintiff. During this period Wenzell further consulted with 
and advised Plaintiff with respect to various matters relating to the 
project and the alleged agreement, which involved to a material extent 
the same matters concerning which he was employed to consult with, 
advise, and represent the Government, and in fact he assisted in 
negotiating and promoting the very project and alleged agreement 
between Plaintiff and Defendant which resulted in the employment by 
Plaintiff of First Boston Corporation on behalf of Plaintiff and as 
Plaintiff’s agent to effect the sale to various banks and insurance com- 
panies of Plaintiff’s securities, in an aggregate principal amount be- 
tween $99,815,000 and $120,000,000 proposed to be issued by Plaintiff 
to finance said project. 

At the time Plaintiff executed the alleged agreement, Plaintiff had 
full knowledge of the duality of interests and relationships of Wenzell. 
The role played by Wenzell in consulting with, advising, and repre- 
senting the Government, the First Boston Corporation, and Plaintiff 
with respect to the same project and the same alleged agreement, 
with contemplated benefits to the First Boston Corporation, as well as 
to Plaintiff, involved a conflict of interest so contrary to public policy 
as to render the alleged agreement null and void. 

(B) Section 164 of the Atomic Energy Act of 1954 (68 Stat. 951, 
42 U.S. C. 2204) provides in part: 

“The Commission [AEC] is authorized in connection with the 
construction or operation of the Oak Ridge, Puducah, and Portsmouth 
installations of the Commission * * * to enter into new contracts or 
modify or confirm existing contracts to provide for electric utility 
services for periods not exceeding twenty-five years * * *. The 
authority of the Commission under this section to enter into new 
contracts or modify or confirm existing contracts to provide for electric 
utility services includes, in case aoe electric utility services are to 
be furnished to the Commission by the Tennessee Valley Authority, 
authority to contract with any person to furnish electric utility services 
to the Tennessee Valley ‘Authority in replacement thereof.”’ 

The alleged agreement was not executed in connection with the 
construction or operation of the Oak Ridge, Paducah, or Portsmouth 
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installations of AEC and did not provide for a “replacement”’ of 
electric utility services within the meaning of the Act and as con- 
os sme thereby. Accordingly, the alleged agreement is null and 
void. 

(C) Section 164 of the Atomic Energy Act of 1954 provides in part: 

“Any contract hereafter entered into by the Commission pursuant 
to this section shall be submitted to the Joint Committee and a period 
of thirty days shall elapse while Congress is in session (in computing 
such thirty days, there shall be excluded the days on which either 
House is not in session because of adjournment for more than three 
days) before the contract of the Commission shall become effective: 
Provided, however, That the Joint Committee, after having received 
the proposed contract, may by resolution in writing, waive the condi- 
tions of or all or any portion of such thirty-day period.” 

In November 1954, the alleged agreement was submitted to the 
Joint Committee on Atomic Energy of the Congress which by resolu- 
tion purported to waive all of the 30-day waiting period. The sub- 
mission, in November 1954, of the alleged agreement to the Joint 
Committee and the action taken by said committee in that month 
with respect thereto was not in compliance with the provisions of the 
Act because: 

(a) the alleged agreement did not lie before the committee for 
a period of 30 days while Congress was in session as contemplated 
by its provisions; 

(6) the purported waiver by resolution of the Joint Committee 
in November 1954 of the requirement for the 30 day waiting 
period was not a valid waiver thereof because Congress was not 
then in session; 

(c) said invalid committee action of November 1954, when 
Congress was not in session, was rescinded by action of the 
committee on January 28, 1955, when Congress was in session, 
on the ground that the alleged agreement was not in the public 
interest ; 

(d) the alleged agreement was prematurely submitted to the 
Joint Committee, the conditions precedent to the obligations of 
the parties thereunder not having occurred or been performed, 
so that said document as submitted was not a final, binding, and 
complete contract between the parties, as contemplated by said 
provisions. 

(D) The alleged agreement, including all related documents, and 
the plan and arrangements contemplated thereby or specifically set 
forth therein, failed to meet the requirements, and violated the pro- 
visions, of the Public Utility Holding Company Act of 1935 (15 U. S. 
C. 79, 49 Stat. 838), including, without limitation, the provisions of 
section 12 (a) thereof (15 U.S. C. 79 L) making unlawful the receipt 
by a holding company of any indemnity from any subsidiary company 
of such holding company, in that said agreement and such related 
documents provided that the sponsoring holding companies, to wit, 
Middle South Utilities, Inc., and The Southern Company, or the 
subsidiaries thereof, would make available to AEC backup power, 
and interim power, up to approximately 200,000 and 100,000 kilowatts, 
respectively; and further, that in the event of cancellation of the 
contract. by AEC, Plaintiff would absorb the capacity of the plant 
over the period of time therein specified, which absorption as well 





170 POWER POLICY: DIXON-YATES CONTRACT 


as the iuninhing of backup and interim power could be accomplished 
only through the subsidiaries of the sponsoring companies. And, 
further, the sponsoring companies, to wit, Middle South Utilities, 
Inc., and The Southern Company, by agreement between themselves 
obligated themselves, or their respective subsidiaries (the operating 
companies) to enter into contracts with Plaintiff providing in sub- 
stance, among other things, that the system of each party would be 
obligated to pay its participation ratio of all the cost and 

(other than expenses paid through energy charges) of Plaintiff to the 
extent, if any, that such costs and expenses may not be paid or reim- 
bursed out of payments received from the AEC and others, such cost 
and expenses in include debt service charges. 

25. The alleged — explicitly provided in section 8.15 that 
“the obligations of the parties’ were subject to the following: 

(1) Receipt of all regulatory approvals necessary to permit Plain- 
tiff to perform all the duties and obligations to be performed. by it 
thereunder and (2) execution and performance by institutional inves- 
tors and banks of contracts or commitments providing for the purchase 
of the contemplated indebtedness of the company. 

At the time of the notifications by Defendant referred to in para- 
graph 11 hereof, there had not been obtained by Plaintiff all regulatory 
approvals necessary to permit it to perform all the duties and obliga- 
tions to be performed by it thereunder. More particularly, there 
had not been obtained regulatory approval, under the Public Utility 
Holding Company Act of 1935, by the Securities and Exchange Com- 
mission to the issuance and sale of Plaintiff’s securities in an aggregate 
principal amount between $99,815,000 and $120,000,000 which were 
essential to the performance of the contract. 

At the time of said notifications, there had not been obtained the 
execution and performance by institutional investors and banks of 
contracts or commitments providing for the purchase of the contem- 
plated indebtedness of Plaintiff. Accordingly, the obligations of the 
parties under the alleged agreement had not become effective. 

26. Under said provisions of section 8.15 of the alleged agreement, 
the conditions precedent to the creation of the obligations of the parties 
were dependent upon regulatory approvals and contractual commit- 
ments “satisfactory to the Company [Plaintiff]. In so providing 
the alleged agreement purported to confer upon Plaintiff a general 
discretionary unilateral power to determine whether the alleged con- 
ditions precedent had been met, and, therefore, whether any obliga- 
tions under the alleged agreement should become effective. Hence, 
the alleged agreement was lacking in mutuality, was without consider- 
ation and was, consequently, unenforceable. 

Wuererorge, Plaintiff’s petition should be dismissed. 


Grorcre Cocnran Dovs, 
Assistant Attorney General, Civil Division. 
S. R. Gamer, 
Joun B. MILuer, 
KenpaLt M. BarNgss, 
Attorneys, Civil Division, 
Department of Justice. 
(The following is the text of a letter by Senator Joseph C. 
O’Mahoney to R. H. Demmler, then Chairman of the Securities and 


Exchange Commission, expressing the opinion that approval of the 
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application of the Mississippi Valley Generating Co. to sell 55,000 
shares of its stock would reopen the monopolistic gates closed by the 
Public Utility Act of 1935 and the law establishing the SEC.) 


DecemBer 17, 1954. 
Hon. R. H. DemMier, 
Chairman, Securities and Exchange Commission, 
Washington, D. C. 


Dear Mr. DemMuerR: May I first express my appreciation for the promptness 
with which Secretary DuBois of the Commission has responded to my request 
for copies of the articles of incorporation of the Mississippi Valley Generating Co, 
and of the notice issued by him of the hearing now being held by the Commission 
under the Public Utility Holding Company Act of 1935 in the matter of the Mis- 
“ape Valley Generating Co., Middle South Utilities, Inc., and the Southern Co. 

These documents disclose certain facts which I have not heretofore seen in the 
public press, and which prompt certain questions with respect to what is popularly 
called the Dixon-Yates controversy. 

First of all, it is clear, from the charter and the notice of the hearing the Securi- 
ties and Exchange Commission is now holding, that the Mississippi Valley Gen- 
erating Co. appears to be grossly undercapitalized. Its proposed capitalization 
of $5,500,000 is scarcely one-twentieth part of the estimated cost of the new plant. 
The transaction has been represented to the public as the substitution of private 
enterprise for public power, but it is clear that the Atomic Energy Commission 
has actually entered into a contract with what to all intents and purposes was a 
nonexistent corporation when the proposal of Messrs. Dixon and Yates was 
accepted by the Government. 

The articles of incorporation were executed on July 16, 1954, under the laws 
of the State of Arkansas. The incorporators, three in number, were residents of 
New York City, each of whom gives his address as 120 Broadway, New York 5, 
N. Y. They acknowledged the articles before a notary public of Queens County, 
N. Y. Each of them is represented in the articles as having subscribed to one 
share of stock. The par value of these three shares accounts for the fact that 
article 7 of the charter asserts that ‘‘the corporation will begin business” with a 
capital of $300. 

he shares of these three incorporators are, of course, the familiar qualifying 
shares issued so frequently by corporations for the purpose of technically com- 
plying with the law. It will be important to know whether any of these three 
gentlemen are to be anything more than nominal stockholders, and, if not, the 
public and the Congress should be advised whom they represent. 

This is important because the disparity between the capital stock of the new 
generating company and the estimated cost of the project, as set forth in the 

ecurities and Exchange Commission notice of hearing is so great that the real 
parties in interest do not appear from the documents at hand. It is stated in the 
charter (article 6) and in the notice of hearing that the generating company plans 
to issue 55,000 shares of $100 par value common stock, raising thereby the sum of 
$5,500,000. This is the total capital stock. It is true that the bylaws provide 
the procedure to be followed in case the capital stock or bonded indebtedness is 
later to be increased. For the present, however, this is irrelevant. The point 
is that the generating company and the 2 holding companies, in their application, 
estimate the cost of the project to be $106,115,000, including $2 million of work- 
ing capital, and that the balance of the funds above the $5,500,000 of capital ‘are 
expected to be raised by the borrowing of an aggregate of up to $99,915,000 from 
institutional investors (against the issuance of bonds) and banks (against the 
issuance of notes).”’ 

Two questions immediately suggest themselves: 

1. What are the sources of the $5,500,000 which is expected to be raised by 
the sale of the capital stock? 

2. What is the proposed interest rate on the bonds to be sold to institutional 
investors, and at what price are these bonds to be sold? Likewise, what is the 
proposed interest rate on the money to be borrowed from banks against the 
notes of the generating company? 

It would appear from the Securities and Exchange Commission notice that the 
Middle South and Southern Cos. have not firmly bound themselves to purchase 
the entire 55,000 shares of stock. The uncertainty arises from the fact that the 
two companies apparently are bound to purchase only “‘up to’’ 43,450 shares in 
the case of Middle South and 11,550 shares in the case of Southern. Does the 
phrase “up to’’ indicate that it is proposed to sell the stock to the public and that 
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the holding companies are committed only to purchase the residue of the capital 
stock which is not sold to the public? 

The Securities and Exchange Commission notice, on page 2, contains the fol- 
lowing sentence: “‘Both Middle South and Southern propose to carry their respec- 
tive investments in generating company as investments in a nonconsolidated gub- 
sidiary.”” What is the identity of this subsidiary, and what is the procedure b 
which the two holding companies propose to carry their investments in this 
company? 

Inasmuch as “institutional investors” and banks are expected to advance as 
much as $99,915,000 for the purpose ot building the capital facilities the generating 
company must have, it is important to know not only the interest rates and the 

urchase price as above meationed, but the full text also of the loan agreements. 
t is to be assumed that rigid mortgage covenants will be required. It may also 
be assumed that the construction contract will involve similar binding covenants. 

In view of the fact that the lenders are to advance sums almost 20 times greater 
than the equity of the generating company, it must be assumed that the terms of 
the Government contract must be sufficiently profitable to have convinced the 
lenders that the funds of the insurance-policy holders and bank depositors they 
are providing will be adequately pfotected. 

If the contract with the undercapitalized generating company is not unusvally 
profitable, it would not be surprising, in such a fiscal situation, if the lenders 
should find it eventually necessary 1o take over the whole operation. This would 
seem to make it essential for the Securities and Exchange Commission, and I am 
sure it must be doing it, to examine closely into the obligations which are to be 
assumed by the Government under the contract with the generating company. 

Another reasoa for closely examining the source of the capital fund of the 
greerebing company is to be found in the fact that section 5 of article I of the 

ylaws provides for cumulative voting by the stockholders. This is a device 
frequently used for the control of a corporation by an actual minority of stock- 
holders. The bylaws of the generating company not only provide for cumulative 
voting, but also provide, in article III, for the creation of an executive committee 
having a minimum of two members which is given the authority to exercise all 
the powers of the board ot directors. Thus we have provisions which concentrate 
managerial power in the fewest possible hands over the company with which the 
United States Government is to enter a contract. The charter and bylaws of 
this corporation and the financing plans outlined in the Securities and Exchange 
Commission notice have familiar characteristics which were sought to be elim- 
inated ia the public interest by the Public Utility Holding Company Act or 1935. 

This proposal is said to have been suggested as a pattern for peacetime operations 
in the field of the production and distribution ot electric energy. It is a pattern 
for time of peace, not for time of war, and surely cannot be regarded as within the 
exemption from the probibitions of the Holding Company Act which have been 
sometimes waived in the case or defense contracts. 

I am sending copies of this letter to Representative Sam Rayburn, who will be 
Speaker of the new House of Representatives; to Senator William Langer, chair- 
man of the Senate Committee on the Judiciary; to Senator Harley Kilgore, who 
will be chairman of that committee in the new Congress; to Senator Ciinton 
Anderson, who will be chairman of the Joint Committee on Atomic Energy in the 
84th Congress; to Representative Emanuel Celler, who will be chairman of the 
House Committee on the Judiciarv; and to other Members of Congress who are 
interested in the preservation of economic enterprise which is actually free from 
conceatrated control by a few managers and which is not involved in a maze of 
holdiag companies and subsidiaries. 

Sincerely yours, 
Joserpu C. O’Manoney, 
United States Senator. 
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